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PEEFA CE. 



In the following pages I have sought to bring under review the 

> legislation of Congress known as "The Geneva Award Acts." 

These are the acts approved, respectively, June 23, 1874, and 

June 5, 1882. 

Great Britain, it will be recalled, paid the United States, Sep- 

[ tember 13, 1873, at Washington, the sum of $15,500,000 gold, in 

conformity with the terms of the award. Our government invested 
this sum in five per cent registered bonds of the United States. 
Instead of entrusting the distribution of the fund to a mere com- 
mission. Congress, in 1874, created a tribunal, the " Court of Com- 
missioners of Alabama Claims," composed of five judges. They 
were empowered to receive, examine, and give judgment for claims 

^ directly resulting from damage caused by the "Alabama," the 

"Florida" (and their tenders), and by the "Shenandoah" after 
leaving Melbourne, February 18, 1865. These vessels were called 
" inculpated cruisers," from the fact that for their presence on the 
ocean Great Britain had been held responsible. The privileges of 

, the act were also extended to insurers whose losses during the 

rebellion from war risks exceeded what they had gained from 
that source. 

Later enactments prolonged the existence of the court till Janu- 
ary 1, 1877, but did not enlarge its jurisdiction. The judgments 
of this court, amounting with interest to $9,316,120.25, were paid 
at the Treasury. Secretary Sherman cancelled the bonds March 
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31, 1877, thus stopping interest ; since which date the fund has 
remained fixed at $9,553,800. 

The new act re-establishes the Court of Commissioners of 
Alabama Claims, with three instead of five judges. The court 
is directed to enter judgment in favor of two new classes, — " ex- 
culpated cruiser " and " war premium " claimants, — though I am 
not to be understood as saying that it may not have jurisdiction 
over claims admissible under the act of 1874, which were not 
seasonably presented to the former court The provisions of the 
new law are so connected with those of the statute of 1874, that 
to interpret them aright, we must turn to that statute and the 
construction given to it by the court it called into being. 

If it has so happened that the judicial utterances of the Court 
of Commissioners of Alabama Claims do not enjoy a wide repute, 
the result is due to no lack of ability or learning on the pai*t of 
the lawyers who adorned that bench. Let it rather be attributed 
to the fact that the profession has had little or no opportunity to 
acquaint itself with their opinions. True, the very efficient clerk 
(the Honorable John Davis, now First Assistant Secretly of 
State), at the close of his official labors, collected these opinions, 
and accompanied them with a statement of points orally decided. 
This work took the shape of an official report to Secretary Fish, 
and was transmitted by the President to the Senate. It appears 
as Senate Executive Document, No. 21, Forty-fourth Congress, 
Second Session. Useful as it might prove to the profession, this 
volume is rarely found in a law library. The printed records of 
the court fill nearly sixty volumes ; of these, however, only a few 
complete sets exist. 

Taking the act of 1882 as a basis, I have appended to each 
section its corresponding section of the €U3t of 1874 Every de- 
cision of the Court of Commissioners of Alabama Claims will be 
found in an appropriate place under some one of these sections. 
Where the act of 1882 presents new features, I have ventured to 
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make sach suggestions as may better enable the reader to judge 
for himself what is its true intent; but wherever the language 
in the least appears of doubtful significance, I have abstained from 
expressing any views of my own. 

That it may be conveniently consulted as a whole, each act is 
given entire in the Appendix, the text of which I have compared 
with the original roUs in the Department of State. The rules of 
the earlier court, and certain forms which may prove of service, will 
also be found in the Appendix; likewise, the opinion at "length 
of the court in the cases of " The Winged Eacer," which settles 
the rule of damages for loss of ship, cargo, and freight. 

In citing a case I have preserved the docket number, thus facili- 
tating reference to the printed record. Mr. Davis' report is cited 
as " Eep.; " and I desire to express my sense of obligation to my 
friend for permission to use these materials, which I have freely 
done, as weU as for timely suggestions. I have spared no pains 
to make the Table of Cases and the Index as nearly complete as 
possible. 

My grateful acknowledgments are due to the Honorable William 
A. Eichardson, one of the judges of the Court of Claims, for a letter 
which for the first time makes public the method adopted by the 
government to receive fifteen and a half million of dollars, gold, 
safely and without expense, in payment of the award. Judge Eich- 
ardson was at that time Secretary of the Treasury (1873), and his 
statement, which bears a historical value, will be read with in- 
terest. The correspondence appears in the Appendix. To him, 
also, I am indebted for practical suggestions which have mate- 
rially lightened the task of preparing manuscripts for the press. 
If want of space forbids mention of all who have afforded me 
aid, I may at least express my sincere appreciation of the encour- 
agement given by my friends, Messrs. J. C. Bancroft Davis, John 
A. J. Creswell, and W. W. Crapo, the names of all of whom are 
associated conspicuously with the Geneva Award. Nor shall I 
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forget the many favors received at the hands of Mr. Theodore F. 

Dwight, librarian of the Department of State. 

The result of my labors I submit, not without misgivings, to 

my brethren of the profession. I can only say that, to the best 

of my ability^ I have tried to make a volume worthy of the 

subject 

F. W. H. 

486 Louisiana Ayentje, 
Washington, D. C, July 5, 1882. 
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THE GENEYA AWARD ACTS. 



THE GOUET OF COMMISSIONEES OF 

ALABAMA CLAIMS. 



THE ACT OF CONGEESS OF JUNE 5, 1882. 

Title, 

An act re-establishing the Court of Commissioners of Alabama Claims, 
and for the distribution of the unappropriated moneys of the Geneva 
award. 

THE COUET OF COMMISSIONERS OF ALABAMA CLAIMS — 

RE-ESTABLISHED. 

Section 1. Be it enacted hy the Senate and House of 
Representatives of the United States of America in Congress 
assemlUd, That the Court of Commissioners of Alabama 
Claims created by chapter four hundred and fifty-nine of 
the laws of the Forty-third Congress is hereby re-estab- 
lished, in the manner and with*the obligations, duties, and 
powers imposed and conferred by said chapter, except as 
changed or modified by this act. 

Chapter Four Hundred and Fifty-nine of the Laws of 
THE Forty-third Congress. — ^This is the act approved June 23, 
1874 (18 Stat, at Large, 245), entitled as follows : — 

An act for the creation of a court for the adjudication and disposi- 
tion of certain moneys received into the Treasury under an award 

1 



2 THE FORMER COUBT. 

made bj the tribunal of arbitration constituted by yirtue of the first 
article of the treaty concluded at Washington the eighth of May, anno 
Domini eighteen hundred and seventy-one, between the United States 
of America and the Queen of Great Britain. 

Section one of the act of 1874 is as follows : — 

That the President of the United States be, and he is hereby author- 
ized to nominate and by and with the advice and consent of the Senate, 
appoint five suitable persons, who shall constitute a court, to be known 
as the " Court of Commissioners of Alabama Claims." Each of the 
judges and other officers of said court shall take the oath of office pre- 
scribed by law to be taken by all officers of the United States. The 
President shall designate, by appointment, one of the said judges to be 
presiding judge of the court ; and all vacancies which may occur in said 
court by reason of death, resignation, or inability, or refusal or neglect 
of any or either of said judges to discharge the duties of his position, 
shall be filled in the same manner as vacancies occurring in offices under 
the Constitution of the United States are filled. 

Five suitable persons, who shall constittUe a court. — The court, as 
originally constituted, consisted of Hon. Hezekiah G. Wells, of 
Michigan ; Martin Eyerson, of New Jersey ; Kenneth Eayner, of 
Mississippi ; William A. Porter, of Pennsylvania ; and Caleb Bald- 
win, of Iowa. These appointments were made in June, 1874 
Judge Eyerson did not take part in hearing causes in the court. 
He resigned in the winter of 1874-75, and soon after died. 
Hon. Harvey Jewell, of Massachusetts, was appointed to fill the 
vacancy February 26, 1875. Judge Baldwin died December 15, 
1876, before the court had completed its work, but no appoint- 
ment was made to fill the vacancy.* The President designated 

1 Judge Jewell died at Boston, December 8, 1881. His memory is held in great 
respect by all who came in contact with him as a judge of this court From a long 
experience at the bar of a commercial city, he was enabled to bring to the bench a 
practical knowledge of the usages and customs of merchants, and an accurate and ex* 
tensive acquaintance with maritime law that was of inestimable value both to the 
government and to suitors. The United States has seldom had a more faithful and 
efficient judicial officer. 

The judges were thus summoned, upon two successive occasions, to mourn the 
loss of one of their number. With Judge Ryerson the bar had no opportunity 
for personal acquaintance, but his reputation bespoke for him an honorable distinc- 
tion, had he been spared to enter upon this new judicial career. Judge Baldwin's 
death was felt as a personal loss by his associates, and not less by the bar, — and 



THE COURT NOT MERE COMMISSIONERS. 8 

and appointed Hon. Hezekiah G. Wells to be the presiding judge 
of the court. 

A court to he known as the " Court of Commissioners of Alabama 
Claims.'* — It is to be observed that, unlike tribunals heretofore 
called into existence by the authority of Congress, to distribute to 
citizens of the United States a fund obtained by the government of 
the United States from a foreign sovereign, this is not a board of 
" commissioners " simply, but a tuntrt} Certain questions as to the 
character of this tribunal, its jurisdiction, and its powers, were 
passed upon, so far as it became needful so to do, by the court it- 
self But there was no occasion to determine what was its precise 
status as respects other courts. The question was agitated whether 
this was one of the inferior courts of the United States within the 
meaning of article three, section one, of the Constitution, vesting 
the power in Congress from time to time to ordain and establish 
the sama A brief upon this point was filed of counsel in Docken* 
dorff V. United States (No. 393), arguing that this was such a court. 
But it does not appear that the court conceived it to be necessary 
to determine or even to consider the point. 

The argument in favor of this view may be stated briefly some- 
what as follows : — 

indeed by the humblest attendant of the court. He was a good judge, and a warm« 
hearted, genial man. 

1 An example of commissioners, as distinct from a court, is to be seen in the 
** Mixed Commission on American and British Claims," established in accordance 
with the provisions of the twelfth article of the Treaty of Washington, which met 
at Washington, September 26, 1871, and concluded its labors in two years. Papers 
relating to the Treaty of Washington, vol. vi. 

It rendered awards, and the governments, by the terms of the thirteenth article, 
agreed that the decisions of the commissioners should be absolutely final and conclu- 
sive. But there was no suit, or other procedure in the form of an ordinary judicial 
hearing — the article just named pi'oviding that the commissioners should "investi- 
gate and decide such claims in such order and in such manner as they may think 
proper, but upon such evidence or information only as shall be furnished by, or in 
behalf of the respective governments." 

Cf. act of March 3, 1871 (16 Stat, at Large, 525), estabUshing the Southern Claims 
Commission. 

Whether the judges of the Court of Commissioners of Alabama Claims are 
amenable to the provisions of Rev. St. sec. 713, making it unlawful " for any ^ 
judge appointed under the authority of the United States to exercise the profession 
or employment of counsel or attorney, or to be engaged in the practice of the law," 
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STATUS OF THE JUDGES. 5 

tinuance in office during good behavior was intended solely to 
secure to the judges a permanency in their seats so long as the 
court itself existed. It was not meant to restrict Congress to 
the establishment of such courts only as are permanent in their 

nature. 

The true object of the " good behavior *' clause is pointed out by 
Mr. Justice Story. He says that in England a great portion of the 
civil and criminal business of the whole kingdom is performed by 
persons acting under commissions issued periodically for a single 
circuit. That the judges of the courts of King's Bench, Common 
Pleas, and Exchequer, hold special commissions, investing them 
with their authority. But, "by the Constitution of the United 
States, all criminal and civil jurisdiction must be exclusively con- 
fided to judges holding their office during good behavior ; and 
though Congress may from time to time distribute the jurisdiction 
among such inferior courts as it may create from time to time, and 
withdraw it at their pleasure, it is ncfb competent for them to 
confer it upon temporary judges, or to confide it by special com- 
mission." Story on the Constitution, § 1627. 

Obviously the Constitution means that judges of the inferior 
courts created by Congress shall not be the mere creatures of 
Congress, liable to be removed at the will of the power creating 
them. Whenever occasion demands the establishment of a tribu- 
nal with full powers of a court, for the purpose of disposing of a 
subject-matter limited in its extent, is there a reasonable doubt 
that Congress has the power to create such a " court," assigning to 
its duration a temporary character ? 

Section eight of the act provides that the Court of Commission- 
ers of Alabaina Claims shall exist for one year from the date of 
its convening, &c., with provisions for an extension. It is to be 
remarked that the judges are not appointed for any particul^^ time ; 
but that it is the expiration of the court ipso facto only that de- 
termines their official existence. They have therefore the same 
permanency, so far as the independence of influence from the legis- 
lative arm of the government is concerned, as a circuit or district 
judge. Their tenure of office is equivalent to a holding during 
good behavior. The extension of the period of the court's exis- 
tence by the act approved December 24, 1875, was not a re- 
appointment of the judges, or in terms an extension of their term 



6 POWERS OF THE COCTBT* 

of office. It was a piolongatioii of the court itself, and the judges 
hold as if no provision had ever been made for its briefer existence. 
The requirement of this safeguard of the Constitution is answered 
by giving to the judges of this court an official life co-extensive 
with that of the court itself. 

In examining the extent of the authority conferred upon it to 
permit amendments to be made by claimants after the time for 
filing petitions had expired, the court, speaking through Pobteb, 
J., employed the following language : — 

*' The Court of Commissioners of Alabama Claims was, by the act 
of 23d June, 1874, constituted a court, not in form merely, but in every 
essential attribute of a court. It is called a court, and its members are 
designated as judges. It is required to meet and organize as a court. 
It is empowered to compel the attendance of parties and witnesses, to 
administer oaths, to preserve order, to punish for contempts, and to enforce 
the production of books and papers. It is required to hear and consider 
the allegations and proofs of the parties, to keep a record of its proceed- 
ings, to enter judgments, and to exercise, for certain purposes, the pow- 
ers possessed by the circuit and district courts of the United States. 
Its jurisdiction is certainly limited to a particular class of subjects, but 
within the range of its jurisdiction, its power to hear, to decide, and to 
enter judgment is as complete as could be claimed for any court of the 
most enlarged jurisdiction.'' ^ 

Upon another occasion the same learned judge remarked : — 

'' The act of Congress has conferred on this court almost unprecedented 
powers, by making us judges both of the law and the facts of every case, 
and giving no appeal from our judgments to any other tribunal ; but the 
court is nevertheless one, not of general, but of special and limited juris* 
diction, and clearly no claimant can bring himself within this jurisdiction 
without an exact and faithful compliance with the terms of the act.** ^ 

The inquiry arose whether the court could decide between rival 
claimants, each asserting, as against the other, a right to a judgment 
for a loss, duly proved as against the United States. The doctrine 
of Comegys v. Vasse^ 1 Peters, 193, was considered by the court a 
conclusive authority as to its powers in the premises. This court 

1 Schreiber y. United States (No. 740) Rep. 124. 
s JFUliam$ v. United States (No. 45) Bep. SSL 
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ias the power to decide conclusively upon the amount and validity 
of claims, but not upon the conflicting rights of parties to the sums 
awarded. It cannot compel parties making conflicting claims to 
interplead. In all such cases the court fixes the amount due from 
the United States, and awards payment' thereof to the party having 
the better prima facie right, but without prejudice to the right of 
other parties to contest the question of title to the amount awarded 
before other appropriate tribunals.^ 

The judgments of this court have given rise to litigation in the 
judicial tribunals of this country and of England ; but, so far as the 
writer is aware, there has not been an expression of judicial opinion 
by any other bench as to the powers and jurisdiction conferred by 
the act of 1874 upon the Court of Commissioners of Alabama 
Claims. In this connection it may be well to call attention to the 
case of Gordon v. United States, 2 Wall. 561 (s. c. 1 Nott & 
H. xxiii) where the Supreme Court, in 1864, were of opinion that 
they had no appellate jurisdiction over the Court of Claims, as then 
organized. This was on the ground that section 14 of the act of 
March 3, 1863 (12 Stat, at Large, 768) by implication gave the 
Secretary of the Treasury the power to revise the decisions of the 
Court of Claims. This implied power was taken away by the act 
of March 17, 1866 (14 Stat, at Large, 9) repealing the act of 1863, 
and giving in express terms an appeal to the Supreme Coutt of the 
United States. 

From an inspection, however, of sections 14 and 15 of the act of 
June 23, 1874 (infra), it will be seen that the judgments of the 
Court of Commissioners of Alabama Claims are final and without 
appeal ; and the Secretary of State is required to transmit a certi- 
fied copy of a list of the several judgments and decisions to the 
Secretary of the Treasury, and it is made the duty of the latter 
ofl&cer to pay the said judgments, with interest, at the rate of four 
per centum per annum. 

1 McLearte, Adm'x, y. Untied States (No. 763) Eep. 112. 
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OEGANIZATION OF THE COUET. 

Section 2. That the number of judges for said court, 
to be nominated and appointed in the mode directed by 
section two of said chapter, shall be three, each to re- 
ceive the compensation provided by section four of said 
chapter. The presiding justice shall be designated and 
vacancies filled as therein provided. The agreement of 
two of the judges shall be necessary to decide any ques- 
tion arising before said court; and said court shall be 
allowed the necessary actual expenses provided for in 
said section four. A clerk and reporter shall be ap- 
pointed and counsel for the United States designated as 
provided in sections four and five of said chapter, each to 
receive the compensation therein provided ; and the mar- 
shal of the United States for the District of Columbia, or 
his deputies, shaU perform the duties prescribed in section 
six of said chapter. 

Directed by section two. — The word "two** is obviously in- 
tended for " one/* It is the first, and not the second, section of the 
act of 1874, that indicates the mode by which judges shall be 
" nominated and appointed.*' Section two of the act provides what 
the judges shall do after they shall have been appointed, as will be 
seen upon consulting that section, which is as follows : — 

That the said judges shall meet and organize said court in the city 
of Washington, where the said court shall hold its sittings. Three judges 
of said court shall constitute a quorum for the transaction of husiness, 
and the agreement of three shall be necessary to decide any question aris- 
ing before said court. 

This discrepancy is the result of a merely clerical error, and does 
no harm. Were it otherwise, even, the words " to be nominated 
and appointed in the mode directed by section two of said chap- 
ter " might well be viewed as surplusage, inasmuch as the effect 
of the first section of the new act is to re-establish the court " in 
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the manner [directed] ... by said chapter," i. e. by nomination and 
appointment 

Shall meet and organize, — The judges met and organized the 
court at Washington, July 22, 1874 Their sessions were held at 
No. 1514 H Street, Northwest The duration of the existence of 
the court was extended by proclamation of the President (June 2. 
1875), to January 22, 1876; and by Act of December 24, 1875,i 
to July 22, 1876. By act of March 6-, 1876,^ Congress allowed 
to claimants who, for reasons specified in the act, of absence from 
the United States, ignorance of the time limited, &c., had not pre- 
viously filed their claims, the right to file them within three months 
from the taking effect of that act.' The three months expired 
June 6, 1876, at which date the business of the court required 
an extension of time for its completion. Congress therefore, by act 
of July 22, 1876,* extended the life of the court to January 1, 
1877.^ At this last-named date the court expired by limitation, 
and thereupon the records were transmitted, as required by law, to 
the Department of State. 

Notwithstanding every effort to give these acts publicity, there 
remained, after the expiration of the time for filing petitions, a 
number of claims which were not received in season to be filed* 
These and claims of a similar character (as we shall presently 
have occasion to see) would seem to be admissible under the 
present act. 

Three judges of said court shall constitute a qiwrum, — It will be 
observed that the court, as re-established, consists of three judges ; 
and that the agreement of two of them is made necessary to decide 
any question arising before the court. It is believed that this re- 
duction from five judges to three was not designedly effected, and 
that Congress will restore the bench to its former number by sup- 
plementary legislation. 

Section three of the act of 1874 is as follows : — 

That the said court be, and it is hereby, authorized to publish notice 
of its sessions, and to make all needful rules and regulations not con- 
travening the laws of the United States or the provisions of this act, for 

^ 19 Stat at Large, 1. Appendix, III. * 19 Stat, at Large, 96. 

< 19 Stat, at Laige, 6. ^ Appendix, IIL 

* Appendix, III. 
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regulating the forms and mode of procedure before the said court, and 
for carrying into full and complete effect the provisiong of this act. 
Such rules and mode of procedure shall conform, as far as practicable, to 
the mode of procedure and practice of the circuit courts of the United 
States ; and the said court is hereby vested with the same powers now 
possessed by the circuit and district courts of the United States to com- 
pel the attendance and testimony of parties, claimants, and witnesses, 
to preserve order, and to punish for contempts ; and in all claims which 
shall be presented before said court the person or persons prosecuting 
such claim shall be deemed the complainant and the United States shall 
be deemed the respondent. And said court shall have power to compel 
the production of any books or papers deemed material to the consider- 
ation of any claim or matter pending therein. 

All needfvZ rule$ and regtdations. — The niles of the former 
court will be found in the Appendix. They are few and simple. 
The new court will probably not be called upon to modify them to 
any great extent. That relating to the admission of attorneys to 
practice is as follows : — 

" Any person of good moral character admitted to practice as attor- 
ney or counsel in the supreme court of any State or Territory or the 
District of Columbia, or in any of the Federal courts, on filing with the 
clerk a written statement of the date and place of such admission, with 
his name and post-office address in full, may, on motion, be admitted to 
practice in this court." 

The judges of the Court of Commissioners of Alabama Claims 
sat as a court in banc for the trial of cases brought before them 
upon a printed record. The suit was begun by the claimant's 
filing a written petition against the United States, praying judg- 
ment for his loss, which he was required to set forth in plain and 
succinct terms.^ The United States joined issue by the clerk's 
filing on the record, as of course, a general denial The testimony 
for the greater part was taken before commissioners appointed for 
that purpose by the court, preference having been given in the way 

* No special form of wording a petition was fixed, nor was technical nicety of lan- 
guage insisted upon, so long as the petitioner fairly brought himself within the re- 
quirements of section twelve, regulating the admissibility of claims. A style of 
petition adapted to the claim of a sailor for loss of personal effects and of wages is 
preserved in the Appendix (V.). This form was not materiaUy varied from, except 
in the case of claims growing out of the capture of whalers. 
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of appointees to commissioners of the circuit court of the United 
States ; that from foreign countries before a secretary of legation 
or consular officer of the United States. Witnesses were examined, 
after due notice given to the counsel for the United States. Their 
testimony was taken, either upon written interrogatories or upon 
oral examination, by counsel attending, in almost every state or 
territory in the Union, in Great Britain, France, Germany, Japan, 
China, India, Peru, the West Indies, the Hawaiian Islands, and in 
other foreign countries. Each party furnished a printed brief, except 
that in cases of lesser magnitude the counsel for the United States 
did not consider it necessary to submit a brief unless (which was 
rare) the case exhibited a point of law not already considered. At 
the trial, the court was sometimes called upon to listen to the oral 
testimony of witnesseSi and occasionally the claimant himself went 
upon the stand. 

. With few exceptions the claims filed were for the loss of property 
actually destroj^ed by one of the cruisers named in the act, or for 
the loss of personal effects and wages, by officers and seamen ; or, in 
the case of whalers, for the loss of catch, and of shares in the lay. 
While statements of the amount of loss were frequently exag- 
gerated, it may safely be affirmed that few attempts were made to 
impose upon the court fraudulent or fictitious claims. The system 
adopted by the counsel for the United States, (assisted as he was by 
local counsel in New York, Boston, San Francisco, and elsewhere), 
worked satisfactorily ; and the facts presented in every claim were 
subjected to rigid scrutiny. For the purpose of arriving at a fair 
and reasonable estimate of the value of ships, and materials used in 
navigation, the services of three experienced officers of the revenue 
marine service were called into requisition, — Captains Ottinger, 
McGowan, and Henriques, These "Trinity Masters" (as they 
came familiarly to be known) had opportunity to examine carefully 
the. figures produced by complainants ; and their expert testimony, 
given orally at the trial, on behalf of the Government, was of great 
assistance both to counsel and to the court. 

The act creating the court nowhere requires that the judges shall 
file a written opinion, or deliver an oral opinion, at the time of ren- 
dering a judgment. The plan was wisely adopted, however, of 
putting upon the record the opinion of the court upon questions of 
intrinsic importance, or where the views of the court would serve 
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as a guide to canxiflel in the preparation and trial of subsequent 
casesL^ At an earlj daj it became apparent that the cases arranged 
themgelvcs into groups or classes — each group presenting one or 
more legal points that required careful consideration. A frequent 
do^ therefore^ was imposed upon the court of interpreting the 
meaning of the act in one claim which would govern the dispo- 
sition of that entire class of cases. In view of this fact, it was not 
nnnsoal for tiie judges to hear several cases, upon successive days, 
involvii^ the same considerations. This method enabled them 
to avail themselves of the industry and ingenuity of difiTerent 
oonnsely who viewed, each from his own stand-point, the question 
under discussion, and who dischaiged their duty to their clients 
with varying degrees of ability and zeaL The opinions were pre- 
pared, as a general rule, under circumstances which permitted 
thorough examination While not every opinion received the 
unanimous approval of the court, it appears that upon two occa- 
sions only was there more than one dissenting voice ; and until the 
death of Judge Baldwid, five judges sat* at the hearing of every 
important case. The conclusions reached are thus seen to have 
considerable weight as authority. Not infrequently the disposal 
of a case was accompanied by oral remarks of one or more judges. 
What was said is preserved in the notes of the shorthand reporter, 
though reference thereto appears in the published report in a few 
instances only. 

To preserve order wnd to punish for contempts. — It is a well known 
principle that a court of record has the inherent power to punish 
for a contempt of its authority committed in its presence. To this 
extent, the tribunal we are considering would have been enabled 
to preserve order, in the absence of any provision in the statute 
upon the subject. Out of abundant caution, however, Congress 
has seen fit to assimilate the authority this court is to exercise, to 
that defined in the statute as possessed by the circuit and district 
courts of the United States, and to restrict it within those limits. 

1 These opinions have often been cited in Congress when the Geneva Award bills 
were the subject of debate. They have likewise proved of essential service in the 
French and American Claims Commission, now sitting at Washington. It is to be 
hoped that future tribunals, whether courts or commissions, that have to deal with 
legal questions affecting the rights of private claimants (especially where those ques- 
tions are of an international character) will leave opinions upon the record for their 
successors, who may be cliaiged with similar duties. 
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The circuit and district courts may punish "by fine or imprison- 
ment" It is specially provided, however, that " such power to pun- 
ish contempts shall not be construed to extend to any cases except 
the misbehavior of any person in their presence, or so near thereto 
as to obstruct the administration of justice, the misbehavior of any 
of the officers of said courts in their official transactions, and the 
disobedience or resistance by any such officer, or by any party, 
juror, witness, or other person, to any lawful writ, process, order, 
rule, decree, or command of 'the said courts." Eev. St. sec. 725. 

The court was not called upon in a single instance to punish for 
contempt, or to issue its process to enforce the production of books 
and papers. Claimants, however, not unfrequently produced their 
books of accounts for the inspection of the court at the triaL 

In all claims which shall he prese.nted hefore said court — A single 
word upon the name by which the proceedings in the court are to 
be called. In its ordinary sense a " claim " imports the assertion, 
demand, or challenge of something as a right ; or it means the thing 
thus demanded, " an assertion of one*s right or demand to possess 
or enjoy something as one's own." Abbott's Law Diet., title 
Claim, Throughout this legislation the idea is kept prominent 
that the judicial body it has called into being is to receive, inves- 
tigate, and adjudicate claims. The person '' prosecvMng the claim " 
is deemed the complainant. When a favorable result is reached, 
the claim disappears as such — a judgment against the United 
States taking its place. 

In a stricter sense, perhaps, it may be said that the word " claim " 
ought to be applied to the thing demanded. As soon as a petition 
is filed, and the formal statement of the asserted demand put upon 
the record, the proceeding assumes the shape of a " suit." Indeed 
the word " suit," it is to be observed, occurs in section five of the act 
of 1874 A counsellor-at-law is to be designated by the President 
" to appear as counsel in behalf of the United States and represent 
the interest of the Government in said suit, and in all claims filed, 
&c." Doubtless, as this is the only instance where the word " suit " 
is employed, reference is here had to the language near the close of 
section three, denominating the person prosecuting the claim as 
"the complainant," and the United States as the "respondent." 
Section seventeen speaks of " the hearing of the cause," and, turning 
to section eighteen, we find mention made of " the judgment " in a 
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" case." So, in the oi^anic act creating the Court of Claims, as re- 
enacted in Eevised Statutes, sections 1059-1093, the words " claim,^ 
" Cause," and " case " are used indiscriminately to denote the pro- 
ceedings in that tribunal.^ 
Section four of the act of 1874 is as follows : — 

That each of the said judges shall be paid monthly, at the rate of six 
thousand dollars per annum ; and they shall have a clerk, who shall be 
appointed by the President, by and with the advice and consent of the 
Senate, to be paid at the rate of three thousand dollars per annum ; and 
the said court shall have authority to appoint one shorthand reporter, to 
be paid monthly, at the rate of two thousand five hundred doUars per 
annum ; and said court shall be further allowed the necessary actual 
expenses of office-rent, furniture, fuel, stationery, and printing, and other 
necessary incidental expenses, to be certified by the presiding judge of 
said court, and to be audited and paid on vouchers under the direction 
of the Secretary of State. 

Clerh — At the same time with the appointment of the judges, 
President Grant sent to the Senate the name of John Davis, Esq., 
of Massachusetts, as clerk of the court This appointment was con* 
firmed. Mr. Davis discharged the onierous and responsible duties 
of his office with marked ability. His report, made to the Secre- 
tary of State (Mr. Fish) January 5, 1877, will be found in the 
Eeport of the Secretary of State to the President, January 20, 
1877, and by the President transmitted on that day to the Senate, 
XLIV. Congr., 2d Session, Senate, Ex. Doc. No. 21. 

Section five of the act of 1874 is as follows : — 

That the President may designate a counsellor-at-law, admitted to 
practice in the Supreme Court of the United States, to appear as counsel 
on behalf of the United States, and represent the interest of the Govern- 
ment in said suit, and in all claims filed for indemnity for losses* as pro- 
vided by this act, subject to the supervision and control of the Attorney 
General. Such counsel shall receive for his services and expenses such 
reasonable allowance in each claim as may be approved by the court, to 
be apportioned in each claim adjudicated, and paid from said award 
upon the certificate of one of the judges. 

» 

^ The use of this or that word is not material, so long as it is kept in mind that 
the tribunal we are contemplating is a court, and not a mere commission. 
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Counsel in heJuxlf of the United States. — The President, on July 
22, 1874, designated and appointed Hon. John A. J. Creswell, of 
Maryland (formerly Postmaster General), as counsel in behalf of 
the United States. The ability, fidelity, and ardor with which Gen- 
eral Creswell represented the interests of the Government elicited 
from the court an expression of their high appreciation, which was 
entered upon the record. 

Once begun, the work of trying cases day after day went steadily 
on. The energy and physical strength of no one man could have 
proved equal to the strain, and General Creswell was forced to ask 
the court for relief. With one voice they directed him to invite 
some member of the bar to act as his assistant. The selection he 
made was approved by the court, and an assistant counsel in behalf 
of the United States was engaged in trying cases for several months. 
The cases in which this gentleman was of counsel for private claim- 
ants, the court very considerately allowed to stand over until such 
time as the condition of the docket would permit of his resigning 
the office. 

Section six of the act of 1874 is as follows : — 

That the marshal of the United States for the District of Columbia, 
or his deputies, shall serve all process issued by said court, preserve order 
in the place of sitting, and execute the orders of said court. 

Marshal, — Alexander Sharp, at that time n[iarshal of the United 
States for the District of Columbia (now a paymaster in the army, 
with the rank of major), discharged the duties of marshal of the 
court, as provided in the act ; and R W. C. Mitchell acted as short- 
hand reporter. 

DURATION- OF COURT, AND OF TIME FOR FILING CLAIMS. 

Section 3. That the judges of the court hereby re- 
established shall convene and organize, in the city of 
Washington, as soon as practicable after their appoint- 
ment ; and the court so organized shall exist two years ; 
and all claims provable under this act shall be verified by 
or in behalf of the claimant and filed with the clerk of 
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said court within six months from its organization, or they 
shall be held to be waived and barred. 

Shall exist two tears. — This means that the court shall exist 
two years from the date of its organization, and not merely two 
years from June 5, 1882, the date of the approval of this act. We 
are to construe the act in connection with the statute of 1874, the 
two acts being in pari materia. See section eight of the act of 
1874, infra. 

Shall be verified. . . . and filed . . . within six months. — 
The language of the corresponding provision in the act of 1874 
is as follows : — 

** All claims shall be verified by oath of the claimant, and filed in said 
court within six months next after the organization thereof, as provided 
in section eight of this act ; and no claim shall be received, docketed, or 
considered that shall have not been so filed within the time aforesaid ; 
but every such unrepresented claim shall be deemed and held to be 
finally and conclusively waived and barred." See section eleven, infra* 

The obvious purpose of Con^ss in fixing a time within which 
claims shall be filed is to secure to the United States -due and 
seasonable notice of all claims that are to be presented. The 
court uniformly placed a liberal construction upon this provision. 
They laid down the rule that " where a party claimant is beyond 
the limits of the United States, and it is impossible at the time of 
making the petition to procure his oath, the oath of his authorized 
attorney is suflRcient to make his petition admissible, provided the 
facts of such absence" and inability to procure such oath are set out 
in a petition or in an annexed afi&davit ; " and admitted a petition 
verified by the wife of a claimant (who was also his attorney), he 
himself being absent at sea and not expected home until too late 
to file his petition.^ 

The present act, it is to be noticed, requires a claim to be verified 
by or in behalf of the claimant, whereas the act of 1874 provided 
that it should be verified by "the oath of the claimant." By 
inserting the words "in behalf of," we may infer that Congress 
merely sanctions the practice of the court as above described, 

1 Chadwick v. XTnited States (No 238) Rep. 13. 
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There seems to be no good reason why a person who assumes to act 
in behalf of the claimant as his agent should not be required by 
the court to show by affidavit the character of his authority, and 
the circumstances under which the necessity for thus acting arose. 

An attorney and next friend of I. filed a petition, in I/s name, 
for loss of peraonal efifects and wages. It did not appear at first 
whether he was alive when the claim was filed. Subsequently, and 
after the time allowed for filing petitions had expired, his death 
was suggested, and a motion made to substitute an administrator as 
complainant. At the trial of the C£ise it appeared that the party 
had died at a date prior to that on which the petition was filed. 
The petition was dismissed. No opinion was delivered; but the 
court apparently sustains the position of the counsel on behalf of 
the United States, that the claim, being filed by a person having no 
standing in court (the next friend of a deceased person being with- 
out authority to act), cannot be amended by bringing in a new party- 
claimant after the time for filing claims has expired.^ 

Letters of administration or letters testamentary granted in any 
State of the United States give authority to sue in this court. 
Aliter, of a foreign administrator. But where a foreign adminis- 
trator filed a petition as complainant, counsel was permitted to 
amend by substituting an administrator appointed by the Supreme 
Court of the District of Columbia.^ 

Leave was given ^ to substitute an administrator as claimant, 
when the claim had been brought in the name of a person deceased 
at the time the petition was filed. The court said that filing a claim 
on behalf of a veritable individual satisfied the requirements of the 
act ; and that, " owing to the peculiar circumstances of these claims, 
they should not be allowed to perish through a strict adherence to 
the technical rules of courts of law. The act merely requires that 
the claim shall be presented." Per Wells, P. J. From this ruling 
Porter, J., dissented, holding that, the parties in whose names 
the claims were brought being dead at the time they were filed, 
the petition was a nullity, and could not be amended. 

But where the claimant, a former master of a whaling vessel, 
assumed to act on behalf of other officers and of seamen of the 

1 Iffnacio v. United States (Nos. 1371), 1542 Rep. 13. 

2 Smith V. United States (No. 2026) Rep. 13. 

3 Montgomery v. United States (No. 2055), and other cases Rep. 13. 

2 
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ship, and prayed damages for the loss of their personal efiTects and 
their respective interests in the " catch," in addition to liis own 
claim, but showed no previous authority or subsequent ratification 
from these officers or seamen, of the names even of some of whom, 
be was ignorant, — the court, on demurrer, dismissed his petition.^ 

6/s petition was not received until after the six months had 
elapsed ; but it appearing that it was posted at such a date that 
but for an accident to the postal service, it would have reached 
the court in due course of mail by January 16 (the time expir- 
ing January 22) the court ordered that the claim be filed nunc 
pro tunc as of the day when it would have reached the court in due 
course of mail ; the court being satisfied, by the inspection of the 
papers, including the post-mark, that the petition failed to reach 
the office of the clerk merely through an accident.^ 

B., guardian of K, discovered on January 22, 1875, the last day 
allowed for filing petitions, that N. had owned one sixteenth part 
of a ship, and was entitled to file his claim for loss of the same. 
The largest owner had, in December previous, filed his individual 
claim, and in his petition had stated, among other things, N/s 
ownership. B. telegraphed the facts in brief, to an attorney at 
Washington, authorizing him to file, that day, a petition in his 
(B/s) name as guardian, which the attorney accordingly did. The 

attorney signed the petition " B. by his attorney," and annexed 

his own affidavit in the following terms, — 

♦" I have reason to believe, and do believe, that the facts stated in the 
foregoing petition, so far as material, are true, except only the date of 
claimant's birth ; that I am the attorney of said B ; that, owing to his 
distance from the cotrt, it has not been practicable to obtain his affidavit 
in season to file this day ; but that an affidavit of claimant will be fur- 
nished, and will substantially corroborate what has been above set 
forth.'' 

The petition was received, filed, and docketed, January 22, 1875 
and kept its docket number.* 

1 Osborne v. United States (No. 263) Rep. 14. 

2 Oeoghegan v. United States (No. 1330) Rep. 12. 

« Bartlett v. United States (No. 1382). See also the form of petition and affidavit 
in Patterson v. United States (No. 1381), — a claim filed on the same day under 
simUar circumstances. It is not clear what weight would be given to these peculiar 
cases in the event of a failure, under the present act, to have a completely prepared 
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A point of practice early determined was the method of verifying 
a cLim in the case of two or more claimants joining in one peti- 
tion. Could their claims be verified by one only of the claimants 
named in the petition ? " It may be argued in favor of permitting 
one of several claimants to make the oath in behalf of himself and 
one or more others in any given case," says Wells, Presiding Judge, 
in aa opinion laying down the rule adopted by the court upon this 
point, '* that the object of the verification by oath is merely to get 
such case before the court, so that proofs and adjudication may be 
had ; that in fact the oath of the claimant does not in any case 
constitute absolute evidence ; that the formality of the law in this 
requirement is in fact complied with by the affidavit of one, al- 
though the interests of several were involved." The decision of the 
court was that each claimant, when associated or joined with others 
in any given case, must verify his claim by his own oath.^ 

The language of the present act, that claims " shall be verified 
by or on behalf of the claimant," here assumes a new significance. 
It would seem to indicate the intention of Congress to permit one 
of several claimants, united in a petition, to verify the claim in 
behalf of his co-claimant, thus abrogating the rule above specified. 

Section seven of the dct of 1874 is as follows : — 

Section 7. That the said court shall proceed immediately after its 
first meeting in the city of Washington, with all convenient dispatch, to 
arrange and docket the several claims admissible under this act, and 
to consider the evidence which shall have been or which may be offered 
by the respective claimants, and in opposition thereto, allowing such 
further time for the production of such further evidence as may be 
required and as it shall think reasonable and just,*and shall thereupon 
proceed to determine and award upon each of said claims according to 
the provisions of this act. 

Arrange and docket the several claims. — The judges framed and 
issued their rules of court July 24, 1874 and adjourned, meeting 

petition filed in season. The petition in Patterson y. United States, was amended 
subsequently, by filing one in usual form. No objection in either case appears to have 
been raised by counsel in behalf of the United States. Perhaps the act of March 6, 
1876 (19 Stat, at Large, 6, Appendix, III.) may have been treated as enlarging the 
time. At all events, it has been thought worth while to make note of these two 
claims. 

) Bep. 12, 13. 
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again in October. Petitions, as they came in, received a docket 
number, and at the expiration of the first period allowed for filing 
claims, the docket contained 1,383 cases. These claims aggregated 
$12,673,451.44 exclusive of interest. The clerk, for the convenience 
of the court and the bar, prepared a printed docket, and furnished 
the bar also with printed copies of opinions immediately upon their 
delivery. In the additional time given for filing petitions 685 cases 
were added to the docket, in which was claimed, excluding interest, 
the sum of $1,825,865.55. 

The court, therefore, passed upon 2,068 cases, in which the 
amount claimed was very nearly fourteen and a half million of dol- 
lars, not including interest. They awarded in all the sum of 
$9,316,120.25 which includes interest on the amount of the loss, 
at four per centum per annum from its data 

Section eight of the act of 1874 is as follows : — 

" That the judges of the court created by this act shall convene in 
the city of Washington as soon as conveniently may be after their ap- 
pointment ; and the said court shall exist for one year from the date of 
its first convening and organizing ; and should it be found impracticable 
to complete the work of the said court before the expiration of the said 
one year, the President may, by proclamation, extend the time of the 
duration thereof to a period not more than six months beyond the 
expiration of the said one year; and in such case all the provisions of 
this act shall be taken and held to be the same as though the continuance 
of the said court had been originally fixed by this act at the limit to 
which it may be thus extended.'' 

PEACTICE AND PROCEEDINGS. 

Section 4. That the practice and proceedings estab- 
lished and directed by said chapter four hundred and 
fifty-nine shall be followed and had in regard to all claims 
provable under this act ; and it shall be the duty of the 
said court hereby re-established, in the mode and subject 
to all the conditions, limitations, and provisions of said 
chapter four hundred and fifty-nine, except as changed 
and modified by this act, to receive and examine the 
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claims mentioned in section five of this act and to enter 
judgments for the amount allowed therefor in two classes. 

This important section refers us to the several provisions of the 
act of 1874 that limit and determine the powers of the court in 
respect to its procedure. The decisions of the court itself, inter- 
preting the meaning of these provisions are, therefore, binding upon 
the tribunal re-established by the present act, until the latter shall 
find it necessary to overrule them. 

We have seen that the opening section of the new act re-estab- 
lishes the court, " in the manner and with the obligations, duties, 
and powers imposed and conferred " by the act of 1874, " except 
as changed or modified by this act." The present section makes it 
the duty of the court to receive and examine claims, and to enter 
judgments, " in the mode [directed by] and subject to all the con- 
ditions, limitations, and provisions of," the act of 1874, under a 
similar exception. How far this operates to re-enact the former 
statute is an inquiry that, may properly be postponed until we come 
to construe words in the new act that demand for their true con- 
struction a comparison of the two statutes. It is enough at this 
stage, to say that Congress has not in express language re-enacted 
the act of 1874 ; that the purpose of the present act, however, is 
identical with that of the former act ; that the same means are 
invoked to carry this purpose into effect; and finally that the 
changes and modifications alluded to will be found to extend no 
further than to submit a new class of claims to their jurisdiction, 
which so far from abridging the power and authority of the court, 
would seem rather to enlarge it. 

Section nine of the act of 1874 is as follows : — 

" That all records, documents, or other papers which now or hereafter, 
during the continuance of the court, may come into the possession of the 
Department of State, in relation to such claims, and which shall be found 
necessary to the examination and adjudication of the same, shall, upon 
the order or requisition of said court, be delivered to the court for that 
purpose, and to be given such weight as evidence as the court shall think 
just.'' 

Records, documents, or other papers, — When the Confederate 
cruisers had fairly entered upon their career of destruction to 
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American commerce upon the ocean, the owners of destroyed 
property turned to the Government of the United States for protec- 
tion and redress. Shipowners, merchants, and insurers of ships and 
cargoes against war risks sent to the Secretary of State statements 
of their losses, drawn up in such form and with such documentary 
proof as seemed to the petitioner best suited to his purpose. Gren- 
erally the papers assumect the shape of a formal memorial, setting 
out the facts, supported by the oath of the memorialist, and accom- 
panied by documents of a corroborative character, either originals 
or attested copies, such as master's protests, ship's registers, invoices, 
biUs of lading, policies of insurance, affidavits of value, and the like.^ 
At first, the Department treated the cases individually, transmit- 
ting a statement of the claim with the proofs to Mr. Adams, at 
London, to be laid before the English Government^ with a request 
for redress. The earliest claims that our Government laid before 
Great Britain, with a notice that we should expect indemnity for 
both national and private losses, were those growing out of the 
destruction of ten whaling vessels at*Flores,*one of the Azores, 
by the "Alabama," in September, 1862, not long aftey her escape 
from Liverpool The owners had sent statements of their losses to 
the Department, and Mr. Seward forwarded copies to Mr. Adams, 
October 25, 1862. On November 20 following, Mr. Adams ad- 
dressed a letter to Earl Bussell, enclosing these copies and closing 
with the words : " I have the honor to inform your lordship of the 
directions which I have received from my Government to solicit 
redress for the national and private injuries already thus sustained, 
as well as a more effective prevention of any repetition of such law- 
less and injurious proceedings in her Majesty's ports hereafter." ^ 

1 The first memorial entered upon the files of the Department -was that of the 
owners of the " Harvey Birch." This ship, when ten days out from Havre for New 
York, in ballast, was captured and burned by the " Nashville," November 16, 1861. 
The counsel for the owners notified the Department, by letter of December 18, 1861, 
that he would transmit a memorial and accompanying papers relating to the loss, 
which he accordingly did. He filed, among other papers, a printed pamplilet, de- 
scriptive of the capture and also a written argument presenting reasons why, accord- 
ing to principles of international law, Great Britain ought to be held responsible in. 
the premises. Mr. Adams had already transmitted to Earl Russell, by letter of 
November 22, 1861, papers received from Mr. Morse, our consul at London, respect- 
ing ' ' the wanton capture ' ' of this vessel, and had asked that an inquiry be made. Am. 
App. VoL XL p. 645. 

^ Am. App. voL III. p. 70. 
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Lord Eussell, on the 19th of December, 1862, replied denying any 
liability for any injuries growing out of the acts of the " Alabama.^ " 
A3 new losses were incurred from time to time, they were brought 
to the notice of the English Government, without discussion, which 
was by consent deferred.^ 

As the list of destroyed vessels lengthened, the record evidence 
of claims continued to poui^ into the Department, till, at the close 
of the war, these documents had come to form a large bulk of 
material. It was a great task to classify, arrange, and index these 
almost innumerable papers. After the. treaty of Washington had 
gone into effect, and the prospect became immediate of obtain- 
ing relief, the Department of State issued a circular in response to 
the inquiries of such as assumed that they were entitled to have 
their claims presented at Geneva.^ The Department caused to be 
prepared a printed list giving names, dates, figures, &c., and a 
memorandum of the papers accompanying the statement of the 
loss, a work which was performed with great fidelity by the ofi&cial 
in charge. This list nearly fills the seventh volume of tlie Ap- 
pendix to the Case of the United States. A revised list was laid 
before the Tribunal in April following. It is to be understood that 
the original documente were not transported to Geneva, nor were 
copies of them filed there. 

Upon the establishment of the court, it was found convenient to 
have all these papers kept together in one place, and under one 

1 Am. App. vol. iii. p. 88. 

2 Am. App. vol. ii. p. 641. Papers relating to the Treaty of Washington, vol. 
iii. p. 190. 

* This circular is dated September, 1871, and was designed to obtain as nearly a 
complete list as possible, in season to be filed at the first conference of the Tribunal. 
" In the absence of rules," the circular proceeds to say, **and in anticipation of the 
action of the Tribunal, this Department cannot assume to determine what claims it 
may or may not be proper to prefer under the first eleven articles of the treaty, nor 
to direct what form or extent of proof will be necessary to establish them, nor the 
effect of insurance upon the question of right of compensation. It will present to 
the Tribunal at Geneva, to be taken into account in estimating the sum to be paid 
the United States, all * claims growing out of the acts committed by the several ves- 
sels which have given rise to the claims generically known as the Alabama claims,' 
which may be presented to the Department in time to enable it to do so. Persons 
desiring to lodge claims in the Department for that purpose are requested to do so 
without delay, in such form and sustained by such proofs as they may be advised or 
think proper to rest their claims upon, as the time for presenting the case of the 
United States expires on the 16th day of December next." 
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supervision, in the custody of the court itself. They were accord- 
ingly ^removed to the upper stories of the building occupied for 
court-rooms, where a claimant or his attorney had permission to 
consult theuL They were always at the service of the counsel in 
behalf of the United States. To the claimant and to the govern- 
ment alike, these files were of a value not easily overestimated. 
Inasmuch as ten years (and in some instances even fourteen), had 
elapsed since the events occurred to which they bore witness, it is 
not surprising that they served constantly to correct errors or to 
supply defects of memory. It was no unusual thing that a copy 
had never been retained of some instrument of vital import to the 
claimant ; or, if kept at the time, it had long since disappeared ; 
parties had died, and heirs could not find the missing records. As 
a result, sometimes, indeed, it happened that a claimant had in 
perfect good faith omitted to mention facts in his petition, or in his 
testimony, that ought to be brought to the attention of the court, 
and a knowledge of them was disclosed by reference to some in- 
strument filed and forgotten. So, too, instances occurred where 
documentar}'- evidence, filed for a certain purpose by one claimant, 
bore directly upon the claim of somebody else for a loss growing 
out of the same vessel's capture and destruction. Occasionally evi- 
dence from this source assumed a controlling value at the trial. 

It is but anticipating the language of sections sixteen and seven- 
teen of the act imder examination to state that express authority 
was given the court to permit these documents to be read as evi- 
dence, imder the single restriction that an aflBdavit was not to be 
read except the court was satisfied that the aflBant could not be 
produced as a witness, or his testimony taken by a commission upon 
interrogatories. Also, that upon the completion of the business of 
the court, these papers were returned in perfect order to their place 
of original deposit in the oflBce of the Secretary of State. 

Section ten of the act of 1874 is as follows : — 

" That each of the said judges- shall have authority to administer oaths 
and affirmations, and to take the depositions of claimants, parties, and 
witnesses, in all matters pertaining to the presentation or examination of 
said claims ; and if any person shall knowingly and wilfully swear or 
affirm 'falsely in such examination or deposition to any matter or fact 
material to the investigation of the claim touching which such person is 



CLAIMANTS, PARTIES AND WITNESSES. 25 

examined, or if any person, "whether claimant or witness, shall so swear 
or affirm falsely to the contents of any memorial, petition, affidavit, depo- 
sition, or other paper containing any matter or fact material in the exam- 
ination of any claim pending before, or to be presented before said court, 
or shall, in giving testimony, or in swearing or affirming to any deposi- 
tion, affidavit, or other paper, before any officer authorized to administer 
oaths or to take such testimony, so swear or affirm falsely to any matter 
or thing material in the examination of any claim pending or to he pre- 
sented before said court, every such person so swearing or affirming falsely 
as aforesaid shall he deemed guilty of perjury, the same as if such false oath 
or affirmation had been taken in a judicial proceeding in any of the courts 
of the United States, and shall be liable to indictment and trial in the 
district or circuit court of the United States for the district in which such 
perjury shall have been committed, or in the proper courts of the United 
States for the Territory or District of Columhia in which such perjury 
shall have been committed, and shall, upon conviction, suffer such pun- 
ishment as is provided by the laws of the United States for that offense." 

The depositions of claimants, parties, and vdtnesses, — No claim- 
ant, or person through whom a claimant derives title is a compe- 
tent witness in the Court of Claims to support a title, claim, or right 
against the United States. Eev. St. sec. 1079. This exclusion of a 
party claimant, it is to be observed, does not obtain in the Court of 
Commissioners of Alabama Claims. Had such a rule prevailed, it 
is doubtful whether the court could have proceeded without very 
great embarrassment in a majority of cases. 

The words "claimants, parties, and witnesses" would indicate 
that Congress conceived that a person might be a claimant before 
the court, without being a party to the suit upon the record. It is 
difficult, however, to see how this could happen ; though the expres- 
sion may, perhaps, be accounted for by supposing that an'original 
claimant may have filed a memorial in the Department of State, 
but subsequently transfeiTed his interest ; or, as in the case of an 
assignment by operation of law. The party who suffered the loss 
might in some sense be called a " claimant/' although no longer 
assuming to own the claim, or to be interested in its prosecution, 
while his assignee is admitted to prosecute the action as the party 
complainant.* 

1 Whatever be the proper use of the word " claimant," there is no doubt that an 
assignee may file a petition and recover judgment in his own name where the original 
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PeTJwry, — Happilj need did not arise for calling into exercise 
the pow^»9 coofened apon the district and ciicnit oomts of the 
United States, or the courts of a Territory, or upon the Sapteme 
Coart of the District of Columbia, to indict and try any person 
deemed guilty of peijury under this section. The punishment for 
the crime of perjury is a fine of not more than two thousand dollars^ 
and imprisonment, at hard labor, not more than five years. Bev. St 
sec. 5392. Any person comitting peijury in making oath, &c., in a 
foreign country, before a secretary of legation of the United States, 
or consular officer, may be proceeded against in any district of the 
United States, in the same manner as if the offence had been com- 
mitted in the United Statea Bev. St sec. 17«50. 

Section eleven of the act ol 1874 is as follows : — 

'^ That it shall be the duty of said court to receive and examine all clahns 
admissible under this act that may be presented to it^ directly resulting 
from damage caused by the so-called insurgent cruiseis Alabama, Florida^ 
and their tenders, and also all claims admissible under tins act directly 
resulting from damage caused by the so-called insurgent cruiser Shenan- 
doah after her departure firom Melbourne on the eighte^ith day of Febru- 
ary, eighteen hundred and sixty-five, and to decide upon the amount 
and validity of such claims^ in conformity with the provisions hereinafter 
contained, and according to the principles of law and the merits of the 
several cases. All claims shall be verified by oath of the claimant, and 
filed in said court within six months next after the organization thereof, . 
as provided in section eight of this act ; and no claim shall be received, 
docketed, or considered that shall have not been so filed within the time 
^foresaid ; but every such unrepresented claim shall be deemed and held 
to be finally and conclusively waived and barred." 

Reeeim and examine all claims. — It is not necessary that a claim 
should have been previously filed in the Department of State, in 
order to give the court jurisdiction thereof The United States 
presented to the tribunal at Geneva the claims of its private citizens 

owner of the property lost has assigned to complainant. Osgood -t. Vnited StaUi 
Kos. 27-31) Rep. 24. In this case the assignment had heen made and the instm- 
ment evidencing the change of title filed in the Department of State before the 
organization of the court. H.» the assignor, also filed a petition claiming indem- 
nity for the same loss, and moved that the claims he heard and decided together. 
This motion was denied and H. s petition dismissed. Hwbbard ▼. United StaUs- 
(Nos. 27-31). 



J 
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for losses. The recoid evidence was, from the very nature of things, 
exparte^ and the proof of loss prima fade only. Our government 
did not bind itself by this procedure to recognize the validity of the 
claim either in character or in amount, as between itself and the pri- 
vate claimant. That the United States appeared before the Geneva 
tribunal as in any sense an agent or attorney for private claimants, 
or that the money paid by Great Britain in pursuance of the award 
was held by the United States as a trustee for purposes of dis- 
tribution, is a doctrine which, though once receiving countenance, 
may now be regarded as virtually abandoned. See Hhind v. United 
States (No. 243) Eep. 34, where the lainguage of the court is, — 

** The award was made in favor of the government and not in favor of 
the claimants. The government thus vindicated the national honor, but 
it did not assume to pay any particular class of claimants nor any par- 
ticular claim. Having obtained the money by its own act and at its own 
cost, it had the right to prescribe the terms on which the distribution 
should bo made. It certainly had the power to exclude certain claimants 
and to include others less meritorious. In the act now before us, claimants 
are excluded who beheve themselves justly entitled to a part of the fund, 
but they have no power to assert their right to it. Under the powers 
committed to us, we have in some instances rejected altogether claims 
presented at Geneva, and in many more instances we have largely reduced 
such claims in amount." Fer Porter, J 

So, too, in deciding in favor of the admissibility of a claim pre- 
sented by an officer of the navy, for private property lost on board 
the "Hatteras," when sunk by the Confederate cruiser "Alabama," 
the court, in answer to the objection that claims of this nature 
were not presented to the arbitrators at Geneva, remarks (speaking 
through the same learned judge) : — ^ 

" This is of little importance. Congress did not direct us to determine 
what claims were presented at Geneva. If this had been the object of the 
act, much trouble might have been saved to the claimants and to the 
court. We have allowed many claims never preferred at Geneva. We 
have excluded some, and reduced the amouut of many more, which were 
there presented. Congress required us to decide upon the amount and 
validity of the claims presented in this court, and to see to it that these 
were decided according to the principles of law and the merits of the cases 
themselves." ^ 

1 BidTnan v. Uniied States (No. 993) Rep. 118. 
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In this connection attention is invited to the case of Rustomjee 
V. The Queen (1875), 1 L R (Q. B. Div.) 487 ; s. c. 2 L R (Q. B, 
Div.) 69. The facts briefly were as follows : — 

"By treaty between the Queen and the Emperor of China, $3,000,000 
were paid to the Queen by the Emperor on account of debts due to British 
subjects from Chinese merchants who had become insolvent. The peti- 
tioner, Rustomjee, was the owner of one of the debts covered by that 
payment ; and during the negotiation of the treaty, the British agents 
promised him that his claim should be insisted on and that the money 
when recovered should be paid him. It was not disputed that his debt 
was included in the sum so paid. Under the laws of England, whoever 
claims that the crown has money of his in its possession may bring suit 
therefor by petition of right. Rustomjee filed such a petition, claiming 
the Queen to be his agent and trustee." 

Chief Justice Cockbum (himself one of the arbitrators at 
Geneva) observed, in refusing the prayer of the petition : — ^ 

** The notion that the Queen of this country, in receiving a sum of 
money in order to do justice to some of her subjects, to whom injustice 
would otherwise be done, becomes the agent of those subjects, seems 
to me really too wild a notion to require a single word of observation 
beyond that of emphatically condemning it. In like manner, to say 
that the sovereign becomes the trustee for subjects on whose behalf 
money has been received by the crown, appears to be equally untenable. 
It comes simply to this, that Her Majesty, in order to enable her to see 
that injustice is not done to her subjects, stipulates for the payment into 
her hands of a sum of money. The distribution of that must be left to 
Her Majesty's discretion. No petition of right has ever been held appli- 
cable to such a case." 

On appeal the court said {per Lord Coleridge, C. J.), sustaining 
^the ruling : — 

" We assent, upon full consideration, to the reasoning of the judges in 
the court below. . . . We do not say that under no circumstances can 
the crown be a trustee; we do not even say that under no circumstances 
can the crown be an agent ; but it seems clear to us that in all that relates 
to the making and performance of a treaty with another sovereign the 
crown is not, and cannot be, either a trustee or an agent for any subject 
whatever. , 

" We do not, indeed, doubt that on the payment of the money by the 
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Emperor of China there was a duty on the part of the English sovereign to 
administer the money so received according to the stipulations of the treaty. 
But it was a duty to do justice to her subjects according to the advice of 
her responsible ministers ; not the duty of an agent to a principal, or of a 
trustee to a cestui que trust." ^ 

A fair knowledge of the history of the proceedings at Geneva, 
and of the debates in Congress upon the disposition of the proceeds 
of the award, lends considerable aid in the process of ascertaining 
the meaning of these enactments. The court refers in several 
instances to the Treaty of Washington and the record of the pro- 
ceedings of the Tribunal of Arbitration, as sources whence light is 
thrown upon the intention of Congress as evinced in the language 
employed in the act of 1874.^ 

Directly resulting from damage, — The words " directly resulting " 
must have been inserted in this section by Congress ex industria. 

1 2 L. R. (Q. B. Div.) 74. 

2 " They are not referred to as having any control or authority over this court in 
arriving at its conclusions. The act of Congress creating the coui*t is the chart and 
guide of our action. Still, the proceedings at Geneva are useful aids ; they constitute 
a powerful factor in enabling us to understand and construe the act of Congress, 
where its meaning is doubtful and obscure." Per Raynbr, J., in his dissenting 
opinion in the "Hatteras" {Butman v. United States, No 993 and other cases). These 
are the words of a judge who went further than his associates in his adherence to the 
doctrine that Congress, in framing the act of 1874 to distribute the proceeds of the 
award, kept steadily in view the intention, with which Great Britain paid the money 
over. Consult passim, " Papers relating to the Treaty of Washington," 4 .vols. : 
Washington, 1873 ; ** The Treaty of Washington : its Negotiation, Execution, and the 
Discussions relating thereto," by Caleb Gushing : New York, 1873 ; "The National 
and Private Alabama Claims, and their Final and Amicable Settlement," by C. C. 
Beaman, Jr. : Washington, 1871. Also reports of the Judiciary Committee of the 
House of Representatives, viz. : 48d Cong. 1st sess. No. 628 ; 44th Con^. 1st sess. 
No. 243 ; 45th Cong. 2d sess. No. 663 ; 47th Cong. 1st sess. No. 307. 

Debates in Congress may also be consulted, as follows : 42 Congr. Senate, 3d Ses- 
sion, Feb. 7-10, 1873 ; do. House, Feb. 13-15 ; 43 Congr. Senate, May 9, 12, 13, 1874 ; 
do. House, June 9, 10, 23, 1874 ; 44th Congr. House, June 8, 9, 11, 15, 29, 30, July 1, 
6, 1876 ; 45th Congr. House, Dec. 12, 14, 15, 17, 18, 1878, and Jan. 19, 1879 ; 46th 
Congr. Senate, Feb. 10, March 2, 10, 23, 24, 29, April 12, 13, 15, 16, 19, 21, 1880 ; 
47th Congr. House, May 11-13, 1882 ; do. Senate, May 23-24, 1882. Mr. E. W. 
Metcalf, one of the owners of the "Delphine," which was burned by the "Shenan- 
doah " before reaching Melbourne, has been indefatigable in his efforts to obtain re- 
lief from Congress. Mr. M. has made a very valuable collection of briefs, reports, 
records of debate, newspaper articles bearing on the legislation of Congress on this 
subject, &c., which he contemplates presenting to the Ubrary of Congress. 
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They occur twice. The court are to receive and examine claims 
directly resulting from damage caused by the ** Alabama," " Florida '* 
and their tenders, and also all claims directly resultirtg from dam- 
age caused by the so-called insurgent cruiser •* Shenandoah ** after 
her departure from Melbourne. "The words in their connection 
in this section of the law," it seems to the court, " are not used 
loosely, as though Congress, in the hurry and confusion of its session 
about to close, had not been carefully critical in expressing the 
intent of the law-making power, ... If Congress had intended 
such construction of this section as has been insisted upon by 
claimant in this case, why was the word * directly * used at all ? 
The case of the claimant might possibly have been covered by the 
language of this section if it had read, ' That it shall be the duty of 
said court to receive and examine all claims admissible under this 
act that may be presented to it, resulting from damage caused,' &c., 
leaving out the word 'directly;' for the term 'resulting from* 
implies a direct or indirect result, a result of the hour, or a result 
after months or years, a result now and here, or a result here- 
after. Not so the phrase * directly resulting/ This fairly implies 
an immediate consequence, a prompt following after an act now 
and here done and performed." * 



THE GENERAL SUBJECT OF DAMAGES. 

As may well be imagined, an early and most important duty that 
engaged the attention of the court, was to reach a satisfactory con- 
clusion as to the true meaning of the act upon the general subject 
of damages. The first legal inquiry that naturally presented itself 
was, what classes of claims could be said to come within the mean- 
ing of the phrase "directly resulting from damage." The next 
encountered greater difficulties, — what rule of damages ought to be 
applied ? 

At the outset, the court determined that it had no jurisdiction 
over claims for injuries done to the person. There were numerous 
cases where seamen alleged that they had experienced ill treatment 
from being kept in irons on board a cruiser ; or passengers, that they 
had been turned adrift at sea in an open boat, or had suffered from 

1 Per Wells, P. J. Gannett v. United States (No. 134) Rep. 43. 
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nervous prostration and permanent injuiy to health, caused by 
exposure which they claimed was the direct result of the capture 
and destruction of their ship, and " from damage caused by the so- 
called insurgent cruisera'' In rendering its decision the court went 
upon the ground that Congress had in view at the passage of the 
act compensation for loss of property only.^ 

An interesting point was argued during the early days of the 
court, growing out of the adjustment of general average upon a 
ransom bond. It seems that the steamship " Ariel " of the Atlantic 
and Pacific Steamship line, with a valuable cai^ of general mer- 
chandise and between six and seven hundred passengers on board 
(including one hundred and forty marines and their officera), while 
on her way from New York to Aspinwall, was pursued by the 
"Alabama," ofif the coast of Cuba, fired upon, and stopped. Captain 
Semmes, commanding the *^ Alabama," exacted of the master of the 
"Ariel" a ransom bond, which purported to be executed by the 
master for himself, the owners of the ship, and owners of the cargo, 
and stipulated to pay $261,000 " imto the president of the Confed- 
erate States of America, his successor or successors in oflSce, within 
thirty days after the conclusion of the present war between the 
said Confederate States and the United States." On the arrival 
of the goods at San Francisco the owners of the steamship line 
placed the case in the charge of professional adjusters, regarding it 

1 " The words * loss ' and * losses ' are used in every section of this act where 
reclamation or indemnity for injuries committed hy the so-called Confederate cruisers 
is referred to. And it seems to us that if Congress had intended this court to enter- 
tain jurisdiction of any other character of claims thau those for the loss of property, 
it would have used language more clearly expressing such legislative intent.^ Per 
Baldwin, J. Martha Noyes Williams v. Uniied States (No. 87) Rep. 30. 

But consult the case of Frank v. United States (No. 1907), the facts of which are 
as follows ; The complainant, a quartermaster of the steamer " Ariel," was on duty at 
the time she was captured, and standing on the pilot-house waiting for the captain to 
give him orders to stop ship. The " Alabama" fired a shot which struck the fore- 
mast within two feet of him (so he testified), giving him such a shock that he jumped 
hack and feU about seven feet from the pilot-house to the deck. He claimed that he 
was so badly injured that he was obliged to quit work for five months or for nine 
months, the testimony is not clear for which. He paid (so he said) seventy-five 
dollars for a doctor's bill. His wages on the ''Ariel" were twenty-five dollars a 
month, and he claimed five hundred and eighty-five dollars. The court awarded him 
five hundred dollars, with interest from December 7, 1862, the date of the injury. 
It does not appear upon what ground this judgment is based, no opinion having been 
given by the court. 
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as one of general average. The adjusters apportioned the respective 
amounts which the vessel, the freight, and the cargo were liable to 
contribute if payment of the bond were finally exacted ; and they 
also apportioned the expenses of the adjustment among the differ- 
ent interests. Of these expenses H. paid $78.73 in gold, his share 
of the bond being $4,880.53. His claim for this expenditure was 
in the schedule presented at Geneva. The court held that, as there 
was no damage done to the "Ariel" or cargo, the complainant's loss 
did not directly result from damage caused by the " Alabama.** ^ 

The ship " Splendid/* while on her way to the Arctic Ocean and 
the Gulf of Anadir, fully equipped for a whaling voyage of thirty 
months, was pursued by the "Alabama," compelled to leave the 
fishing ground, and prevented for more than two months from 
returning there, thus having her voyage broken up, and, as alleged, 
losing the season's catch. Her owners claimed to recover the value 
of the catch, which they maintained was equal to $50,000. The 
United States demurred, upon the grounds, chiefly, that the claim 
did not directly result from damage caused by the " Alabama ; " and 
because the claim was based upon " unearned freights, gross freights, 
prospective profits, freights, gains, and advantages.*' The court 
sustained the demurrer, and entered judgment for the respondent. 
The opinion was pronounced by Wells, presiding judge. The 
decision is put squarely upon the ground that the claim was not 
based upon a loss directly resulting from the act of the " Alabama," 
although the opinion proceeds to discuss the character of the loss 
and designates it as a loss of " prospective profits ** within the in- 
hibition of section twelve. The following observations deserve to 
be quoted here : — 

" It is hardly possible for this court to fail to distinguish the difference 
in two cases, the one where a vessel is captured by one of these insur- 
gent cruisers, the immediate announcement that she is a prize, her officers 
and men, in irons, transferred at once to the Confederate vessel, the cap- 
tured vessel in flames, and all this within an hour ; the other case, a 
vessel driven from her fishing-ground, and a conclusion reached after a 
lapse of two months or more, which may be correct or incorrect, that her 
prospects or season's catch is broken up, that her voyage, intended for 
years, is at an end, except to return to her port of departure. In the 

1 Hyneman v. United States (No. 643) Rep. 45. 
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one case, all is certainty, a * direct wsult ; * the captured vessel in flames 
immediately after her surrender, and sure to be totally consumed, except 
so much of the same as may be beneath the ocean's surface : and in the 
other case, a something to occur in the future, and possibly to be quali- 
fied as to loss or no loss by the timidity or ■ cowardice of a commanding 
officer, or the destruction of a vessel by fire, collision, or storm.*' ^ 

The steward of a barque claimed, for loss of personal effects and 
wages, the sum of $2,403.50, and interest. No other claim was filed 
on account of this vessel ; and the facts of the alleged damage are 
to be gathered from the complainant's own testimony as he was the 
sole witness in the case. The barque had spoken other vessels, 
and her captain was told of the presence of the " Shenandoah." 
Taking a course "into the ice" to keep out of the way of the 
cruiser, the barque,^ about three in the morning, struck the ice, her 
port bow was stove in, and all hands took to the boats. It does 
not appear that those on board of the barque ever saw the " Shenan- 
doah," although the complainant testified, " we saw the smoke of 
burning vessels when we started to go for the ice." The claim 
was, of course, dismissed.^ 

His counsel filed the following brief: — 

The claimant was steward on a vessel called the "Gratitude," and the 
claim is a very good one if there is any liability in the case, about which 
I am not so certain. The ship was a whaler in the Arctic Ocean, and to 
avoid the " Shenandoah," ran into the ice and was crushed. In escaping 
Charybdis she ran upon Scylla — a silly movement, probably -^ and was 
lost entirely. But how far the British Government was responsible for it 
will have to be determined by an examination of the evidence. (Q. 23- 
31.) I am not advised that there is any other case relating to this ves- 
sel, though there may be. 

^ Gamiett y* United States (No. 184) Itep« 44. See Osbom v. United States (No. 
787) Rep. 20. 

2 Clark V. United States, No. 1808. This is an amusing case. The complainant 
"put the value" of his "library" at two hundred dollars. **I had most all the 
poets, — Byron, Shakespeare, Bums, Moore, the History of England, and aU works 
of a like nature." There have been instances recorded of individuals escaping great 
perils "by the skin of their teeth ; " but the complainant's misfortune was heightened 
by the fact that he had to effect an escape without any teeth at all. " I had a very 
fine set of teeth, upper and lower set. They were in my trunk ; during the night I 
was in the habit of taking them out. I had no time to save them." His bill against 
the United States for this item was 9150. 

8 
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If the steward is entitled to recoyer at all he has a good claim, as will 
be seen by reference to questions 33-37, and 63 and 66, and question 
88 and ft)llowing. 

The temptation to reproduce another brief of this attorney is too 
strong to be resisted. Complainant was a sailor from the Sandwich 
Islands. The brief in full is as follows : — 

This man alleges that he was on the ship '' Eliza Adams/' but I can 
find no record of a ship by that name. There was a whaleship called the 
'^ Elisha Adams/' and that is probably the one he means ; but the mis- 
fortune in the case still is that the "Elisha Adams" was not burned by 
the " Shenandoah/' nor by any other cruiser, so far as I know. 

I give the statement under oath of the claimant himself, but unless 
some further light can be shed upon this case, I cannot ask for judgment 
in favor of the petitioner. 

And where a whaling vessel was driven into Kotzebue Sound, in 
her attempt to escape from the " Shenandoah " and, striking on a 
sand-bar, took fire and was burned with nearly all her contents, the 
court dismissed the petition of complainant, who sought indemnity 
for loss of personal effects, wages, and share of oil, together with 
his expenses in returning home.^ 

The " Mary," a whaler, ran into Singapore to escape the " Ala- 
bama, in November, 1863." Being blockaded there, the master 
shipped hi? oil on a British ship to England. The oil was valued 
at Singapore, as shipped, at $36,852, but netted the owners, in gold 
at home, through England, the sum of $9,990 only. The owners 
filed their petition, claiming that they had lost the difference in 
gold, or the sum of $26,862. The cDurt dismissed the petition.^ 

1 Hashi'M V. United States (No. 208) Rep. 19. This was the case of the ** Louisi- 
ana." H. H. Wells, for the complainant, arguing on the demurrer, at the final hear- 
ing, cited the following authorities, in support of the position that the claim was for 
a loss directly resulting from damage caused hy the "Shenandoah." Waters v. /tw. 
Ci?., 11 Pet 213 ; Magoun v. Ins, Co., 1 Story, 157 ; 1 Phillips on Insurance, sec. 
1132, p. 677 (5th ed. 1867) ; Thompson v. Hopper, El. B. & E. 1038 ; Hahn v. C<yr- 
hett, 2 Bing. 205 ; Patrick v. Ins, Co,, 11 Johns. 9 ; Peters v. Ins. Co., 14 Pet. 99 ; 
Ins. Co, V. Tiveed, 7 Wall. 44 ; Dole v. Ins, Co., 2 Cliff. 394 ; Fos v. Itis, Co., 2 
Johns. Cas. 180 ; Suckley v. Delafield, 2 Caines' Cas. 222 ; Ins. Co. v. Dunham, 12 
Wend. 463 ; Havelock v. HancUl, 3 T. R. 277 ; Orim v. Ins. Co., 13 Johns. 451 ; 
Montoya v. Assurance Co., 4 Eng. Law & Eq. 600 ; Savage v. Pleasants, 5 Binn. 403 ; 
Coolidge v. Ins. Co., 14 Johns. 308. 

2 Gannett, AdrrUx v. JJniied States (No. 1321) Rep. 20. 
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The case of the " Brunswick," (also a whaler) presented certain 
novel and interesting features. It was twice argued, the judges not 
being able, upon the first hearing, satisfactorily to dispose of it. It 
seems that the -ship, in company with the whaling fleet, was mak- 
ing to the northward through Behring Strait, June 27, 1865, when 
she was struck by a heavy piece of drift ice, and her port bow 
badly stove. As to the extent of the injury, the testimony was not 
so full as could have been desired. It appeared, however, that the 
master conceived that he would be unable to keep her afloat in the 
event of the sea becoming rough. The ship therefore made sig- 
nals of distress, and other vessels of the fleet came to her assist- 
ance. The next day, some of the masters of the other whaling 
ships came on board, and, after examining the ship, advised that she 
should be stripped and her cargo transferred to other vessels. Ac- 
cordingly about 3,500 lbs. of bone was put on board the " James 
Maury," and preparations were made to get out the residue of her 
catchings. The testimony also showed that the outfits were being 
removed, and provisions taken oflT. While the master was bargain- 
ing with the captains of the other vessels respecting the terms for 
transshipping the cargo, the " Shenandoah " came in sight and cap- 
tured, boarded, and burned the entire fleet of whalemen, including 
the " Brunswick," excepting only the " James Maury," released on 
bond, which safely arrived at the Sandwich Islands, where the bone 
was landed. The owners of the " Brunswick " had insured their 
vessel, her outfits and catchings, against war risks by one set of pol- 
icies, and against marine risks by another set. They filed a claim in 
usual form, for loss of ship, outfits, and catch, asking to be awarded 
$10,000, as the value of the ship after the marine accident, rejecting 
the marine insurance as accounted for in the reduction of her value. 

Counsel in behalf of the United States contended that the ship 
was a total wreck before the " Shenandoah" appeared, it being im- 
possible to repair her where she was. He cited 2 Pars. Mar. Ins. 
73; Post V. Jones, 19 How. 150; Hahn v. Corbett, 2 Bing. 205. 
Also, that there could not have been a constructive total loss, as it 
was out of the power of the insured to abandon. 

The court, however (Rayner, J., dissenting), allowed the claim, 
though not to the full amount prayed for.^ 

1 Wing V. United States, No. 1153. A brief filed on re-argument, by George 
Marston for complainants, in reply to that of the counsel in behalf of the United 



86 A TALUABLE OPINION. 

Another case, dismissed upon the gronnd that the loss was not a 
direct result of damage caused by the cruiser, was that of the barque 
" Bichmond." This likewise grew out of the destruction of the 
whaling fleet After the ships had been burned the " General Pike," 
one of the fleet that was spared, with officers and men on board to 

States, contains an opinion of the late B. R. Curtis, given in December, 1865, npon 
the question under which set of policies the whole or any part of the loss was re- 
coverable. No apology need be offered for reproducing it here. After stating the 
facts in a " Case," substantially as given in the text, Mr. Curtis proceeds as 
follows : — 

" Some rules of law applicable to this case are well settled. If the subject insured 
is merely damaged by a marine peril, and is then captured and destroyed, it is a total 
loss by capture, and no partial loss by sea damage can be recovered {I/ivie v. Jansatif 
12 East, 648 ; Rice v. fforner, 12 Mass. 230 ; Patrick et al. v. Com. Iris, Co,, 11 Johns. 
13) ; and it ia not material how great the damage is, so long as the subject is deteri- 
orated merely and not totally lost. 

** On the other hand, if the first loss by perils of the sea be distinct and total, all 
subsequent events are practically unimportant, and the law, looking for the practical 
efficient peril, decrees the loss one by perils of the sea (Schieffelin v. New York 
Ins. Co., 9 Johns. 21 ; Patrick v. Com. Ins, Co,, 11 Johns. 9 ; Baku v. Corbctt, 2 
Bing. 205 ; lonides v. Universal Marine Ins. Co,, 8 L. T. (n. s.) 705). Whether 
such deterioration by a peril by sea as would amount to a constructive total loss, fol- 
lowed by capture and entire destniction of the subject insured, is or is not to be 
deemed a total loss by a peril of the sea if followed by an abandonment, the 
authorities are not agreed. In Rice v. Homer, 12 Mass. 230, the Supreme Court 
of Massachusetts decided that though a vessel was injured by perils of the seas 
to the extent of three fourths of her value, and so as to not be worth repairing, and 
was afterwards seized and condemned, this was a total loss by condemnation. In 
lAvie V. Janson, 12 East, 648, the vessel was stranded on Governor's Island, a large 
hole knocked in her side by ice, and another in her bottom by rocks. The ship was 
got off and taken to New York. It did not appear whether or not the vessel was 
worth repairing. The counsel for the plaintiffs insisted in argument that though the 
American Government had raised the vessel, no prudent owner would have done so. 
But this question does not appear to have been submitted to the jury, and the rule 
which the c^urt laid down seems to render it immaterial. In the most recent case in 
8 Law Times, which was of insurance on cargo, the line drawn is between that part of 
the cargo which was destroyed by a peril of the sea, and the residue which might have 
been got on shore and saved, but for the hostile acts which were not insured against. 
In the case in 11 John. 9, the insured recovered as for a total loss by a peril of the sea, 
because the vessel could not have been got off and repaired at an expense of half her 
value. But the question whether the aw,ount of deterioration was sufficient does not 
appear to have been made, and in the opinion of the court the question is said to 
have been whether the ship was worth repairing or incapable of recovery. 

" Applying these rules to the case stated, my opinion is, — 

"I. That the outfits and catchings were not lost by a peril of the sea, but were 
totally lost by capture and burning so far as they were on board and at risk there at the 



THE mCHMOND, 87 

the number of two hundred and fifty-two, fell in with the " Eich- 
mond" — the captain of the latter vessel having chosen to remain 
near the whaling grounds, notwithstanding he was warned that 
** there was a pirate close at hand." The " Bichmond " took on board 
fifty-two men and sailed for Honolulu, thus losing the season's 
catch. The head-note affixed to the opinion in this case is as 
follows : — 

titnQ of the capture. Though they were placed in some peril by the wound received 
by the ship, there was no loss actually suffered by either of these subjects, and no 
certainty that any would he suffered. To adopt the most liberal rule laid down in the 
recent case, 8 Law Times, these subjects might have been saved but for the hostile 
seizure, and therefore the loss is by that seizure, 

"II. The insurance on the ship presents greater difficulty. There is a question of 
fact on which I can give no opinion, whether it was possible to get the ship into a 
port where she could be repaired. But assuming it to have been impossible, it seems 
quite clear that, but for the hostile seizure, the ship might have been stripped 
and material parts saved. There was therefore no actual total loss of the ship, and 
thus the question arises whether the injury received amounted to a case of deteriora- 
tion only, under actual circumstances, or to a case of total loss by sea damage. Now 
the test proposed by the King's Bench, in Livie v. Janson, is, that if it could make 
no difference to the insured whether his vessel had or had not received sea damage, if 
the property would have been taken away from him whether damaged or undamaged, 
the insured cannot be said to have suffered any loss by anterior' damage ; or as it is 
expressed by Mr. Justice Willes, in the case in 8 Law Times, the subsequent capture 
had the effect of entirely putting out of the question the previous injury she had re- 
ceived, because if she had been the best vessel that ever sailed the seas, and without 
any injury whatever, she would have been lost to the assured by capture. Apply 
this test to this case, and it may be said that it was wholly unimportant to the 
assured whether his vessel, when captured and burned, was damaged or undamaged. It 
cannot be said in reply that it was whoUy unimportant to the assured whether his 
vessel was captured or not, for even if she could not have been got into port, and some 
part of her must have sunk, very material parts might have been saved to the owner 
if not captured, and it cannot in the least vary the case that the owner had or had 
not insured against sea penis. Whatever was lost by capture the underwriters against 
capture must pay for. It is clear there was a loss by capture of so much of the ves- 
sel as might halve been saved, and it is incumbent on the underwriters against capture 
to show how the damage previously suffered by the vessel can make any difference 
to them, or turn an actual total loss by capture or burning into a partial loss by 
reason of the fact that the vessel had been iigured by a peril they did not insure 
against. 

" Without pursuing the subject further, I would say : — 

" I. That if nice v. Homer and Livie v. Janson are adhered to, the underwriters of 
the war risks are liable for a total loss of the vessel. 

" II. Thaji if the vessel could have been got into port they are liable for a total 
loss. 

" III. That if not liable for a total loss of the vessel, the underwriters of the 
marine risks are liable for a total loss of the vesseL" 
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'^ The court has no authority to make compensation for damages oc- 
casioned by taking the crews of vessels destroyed by one of the so-called 
insurgent cruisers from a vessel captured and bonded, and carrying them 
to a place of safety ; the vessel for which compensation is claimed never 
having been captured. The damage under these circumstances is too 
remote." ^ 

But in the cases of those vessels of the whaling fleet (the " General 
Pike," the " James Maury," the " Milo," and the barque " Nile ") that 
were actually captured and bonded, and compelled to take on board 
the officers and men of the destroyed ships and carry them to the 
Sandwich Islands, their owners were held entitled to recover a sum 
for compensation for property destroyed and expenses incurred. 
The court also awarded a sum in lieu of catch, in which the ship's 
company were entitled to share. This sum included compensation 
for provisions consumed, for the enforced use of the vessel, the 
compulsory service of officers and crew, and embraced the con- 
sideration that the vessels were left thirty days' sail at least from 
the point of departure, to which point they had a right to claim to 
be returned.^ 

A petition, filed by the Secretary of the Navy, for the loss of the 
United States steamer " Hatteras, " sunk by the "Alabama ; " and for 
the loss of the barque " Greenland " (a vessel belonging to private 
owners but chartered by the Navy Department, which assumed the 
war risk), destroyed by the '* Florida," was dismissed. The court 
held (Jewell, J.) that an award to the Navy Department would be 
an award to the Government, which already had complete owner- 
ship of the money paid by Great Britain under the award of the 
Tribunal of Arbitration, and remaining in the Treasury ; and that 
Congress did not intend to give this court power to adjudicate upon 
the rights of the Government with regard to this fund.* 

But an officer of the navy was allowed to recover for private 
property lost on board the " Hatteras." The act of April 6, 1866, 
(14 Stat, at Large, 14), making an allowance to officers in the navy 

1 Phillips v. United States (No. 1228) Rep. 66, It may be stated as well here as 
anywhere that as a rale the judge writiug the opinion himself prepared the head- 
notes thereto. In one instance, as we shall presently see, words are. imported into 
the head-note, which hare no equivalent, except inferentlally, in the opinion. 

2 Rep. 47. 

s jRobeson v. United Slates (No, 2066) Rep. 120. 
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and marine corps for loss of personal effects by casualty or in action, 
was said by the court not to be in bar of this suit ; that enactment 
referring to " personal effects " only, while the present act includes 
much more than can be classed under that head.^ 

After her departure from Melbourne. — As a matter of history it 
will be remembered that the "Shenandoah,*' being short-handed 
upon her arrival at Melbourne, added to her force by recruiting 
men at that port. For this act Great Britain was held responsible. 
The cruiser sailed on the 18th February, 1865. She had made 
some captures before reaching Melbourne, and claims .for these 
losses, as we shall have occasion to see, are admissible under the 
present act. 

To decide upon the amount and validity of such claims, in con- 
formity with the provisions hereafter contained, and according to the 
principles of law and the merits of the several cases. — The act having 
created a tribunal to be known as a coitrt, and endowed it with the 
means of performing judicial duties, the words just cited are aptly 
used to indicate the general scope of the jurisdiction intended to be 
conferred. Instead of sitting as a board of commissioners, merely, 
with functions purely ministerial, to. examine, audit, and report 
upon claims to another body, or official person, empowered to 
accept or reject their conclusions^ — the judges of this court, as 
we have had occasion to observe, are vested with the grave and 
responsible office of finally adjudicating claims involving large sums 
of money, and questions of legal rights and obligations of no little 
magnitude. The views entertained by the court itself of the char- 
acter of its duties, and of the sources from which it is to draw aid 
in ascertaining and applying the principles of law on which to 
found. its judgments, cannot fail to interest the lawyer, the student 
of judicial history, and every intelligent observer of that growing 
public sentiment which would send to a court for judicial dispo- 
sition the alleged claims of creditors of the United States govern- 
ment. Nor are those views likely to be better understood than by 
seeking the clear exposition made by the judge who pronounced 

1 Butman v. United States (No. 993) Rep. 117. Rayner, J., dissenting. 

* See, for instance, the decree of the Supreme Court of the United States, remand- 
ing the case of The Charming Betsy (1804) to the circuit, with directions to refer it to 
commissioners to ascertain the damages sustained. 2 Cranch, 125. Cited in Evh* 
hell v. United States, in Appendix YI. 
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the opinion of the court in the lecKling case of Hubbdl v. United 
States} 

Beciting the words of section eleven, as above quoted, the opinion 
goes on to say : — 

''By this, we understand that each claim is to be decided upon 
according to the principles of law and the merits of the several cases, and 
such a sum awarded to each claimant as the principles of law and the 
merits of his case entitle him to receive, unless the allowance of such 
amount is speci^cally forbidden by some provision of the act ' thereinafter 
contained.' 

" What the provisions of law are upon or according to which we are 
to make up these claims we are not told in the act ; we are to seek theni 
in general principles acted on by the courts, or to be found in the de- 
cisions to which we look for the authoritative declaration of the law of 
the land. 

^< We ought, as it seems to us, to look for these principles especially in 
the decisions of the Supreme Court of the United States, which are of 
paramount authority, certainly in cases to which the United States is in 
any sense a party. We may look for them in the decisions of the circuit 
courts of the United States to the practice and procedure in which we arQ 
specially referred in the act. And we may also look to the decisions of 
the courts of the several States, not as conclusive upon us, but as worthy 
of examination by reason of the weight of reasoning and broad application 
of principles exhibited by those very high tribunals. And as these ques- 
tions, the fund to which they have reference, and this court itself, each 
and all, are but the fruit of a great settlement between the two leading 
commercial and maritime powers of the world, we may and ought to draw 
from the law of nations, and the decisions of the courts of Great Britain, 
and especially from those tribunals before which questions of the law of 
the seas, of the rights and duties of neutral nations, are brought and tried, 
such rules as will best accord with that enlightened sense of justice by 
which this nation will be willing hereafter to be measured, and to which 
she will hereafter, without hesitation, appeal." • 

No claim shall he received^ docketed, or considered that shaU not 
have been so filed, — We have already had occasion to speak of the 
practice of the court in respect to the verification of claims. A no 
less liberal rule was promulgated permitting the complainant for 
good reasons shown to amend his petition. In Schreiber v. United 

1 Appendix VI. « IhH 
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States (No. 740), complainant was allowed, after the time for filing 
claims had expired, ou motion made to amend his petition by sub- 
stituting the gold value of $15,000, instead of the value in currency, 
as the words '' fifteen thousand dollars " standing alone in the prayer 
would be construed. 

And in Parker v. United States (No. 985), permission was granted 
to add another party as complainant, his name having been acci- 
dentally omitted in drawing the petition. 

The court laid down the following rule in these cases : — 

*' The amendment of claims will be allowed : Where the court is satis- 
fied that the original petition was filed in good faith ; where the averment 
sought to be corrected originated in some error or want of information on 
the part of the claimant or his counsel ; where the ihotion to amend is 
made within a reasonable time, and where the government has not, mean-r 
while, been misled in some material point in the preparation of its proofs.*' ^ 

The ruling in the Court of Claims in Kidd!s Case (8 Ct. Claims, 
259) is reviewed in this opinion. After pointing out what he con- 
ceives to be a distinction between that case and those at bar, Fon- 
TEK, J., continues, — 

'' If this difference were not sufficient for a sound legal distinction be- 
tween the cases, we must admit, after the fullest consideration of the views 
expressed in KidcTs Case by judges whom we so highly respect, that our 
judgment is opposed to the conclusion reached by the court. Believing 
the allowance of amendments within proper limits better fitted to do jus- 
tice between the parties before us, and bound to conform to the practice 
of the circuit courts, and to no other, we discharge our official duty, while 
we follow the lead of our own judgments, by departmg from the course 
adopted by the Court of Claims in that case.** 

Section twelve of the act of 1874 is as follows : -»- 

" That no claim shall be admissible or allowed by said court for any loss 
or damage for or in respect to which the party injured, his assignees or legal 
representatives, shall have received compensation or indemnity from any 
insurance company, insurer, or otherwise ; but if such compensation or 

1 Rep. 122. Experience demonstrated that the requirements of this mle were to 
be treated as in a large measure nominal. The clerk tells us that " generally amend- 
ments were allowed after the time for filing petitions had elapsed, where they did not 
have the* effect of making a new claim or enlarging the old one. Before the time 
fur filing petitions had elapsed^ aU amendments were allowed " (Bep. 25), 
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indemnity so received shall not have been equal to the loss or damage so 
actually suffered, allowance may be made for the difference. And in no 
case shall any claim be admitted or allowed for or in respect to unearned 
freights, gross freights, prospective profits, freights, gains, or advantages, or 
for wages of officers or seamen for a longer time than one year next after 
the breaking-up of a voyage by the acts aforesaid. And no claim shall be 
admissible or allowed by said court by or in behalf of any insurance com- 
pany or insurer, either in its or his own right, or as assignee, or otherwise, 
in the right of a person or party insured as aforesaid, unless such claimant 
shall show to the satisfaction of said court that during the late rebellion 
the sum of its or his losses, in respect to its or his war risks, exceeded the 
sum of its or his premiums or other gains upon or in respect to such war 
risks ; and in case of any such allowance, the same shall not be greater than 
such excess of loss. And no claim shall be admissible or allowed by said 
court arising in favor of any insurance company not lawfully existing at the- 
time of the loss under the laws of some one of the United States. And 
no claim shall be admissible or allowed by said court arising in favor of 
any person not entitled, at the time of his loss, to the protection of the 
United States in the premises, nor arising in favor of any person who did 
not at all times during the late rebellion bear true allegiance to the United 
States." 

MEASURE OF DAMAGES. 

A topic of inquiry that of course overshadowed in practical im- 
portance every other, was, to what extent and guided by what prin- 
ciples the court ought to deal out compensation to claimants. Was 
distribution to be made with a bountiful hand ? We have already 
seen that a liberality of sentiment actuated the court in framing its 
rules of practice. In what spirit would the court approach the task 
of determining how far the judgments they were to render should 
be in reality as well as in name, an indemnity to those who had 
suffered losses, and now at last were to obtain redress ? Should 
the fact that a fund of fifteen and a half millions of dollars was 
awaiting their action — enough, it seemed probable, to meet all 
demands then pending before them — influence their minds in the 
direction of yielding to feelings of generosity, and to the natul^al 
desire of seeking by ample compensation to wipe out the effects of 
injuries long ago sustained ? These were pertinent questions. 

The gravity of the situation was not unfelt by the court. The 
counsel in behalf of the United States urged, with more than his 
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usual zeal, that the standard then and there to be fixed would in all 
likelihood be taken and enforced against us, as a government, in our 
position in the future, as a neutral in time of war. This consider- 
ation induced the judges not only to apply a stricter diligence and 
care to the solution of the question, but to insure for it the fullest 
and most exhaustive argument from gentlemen at the bar.^ 

The grounds upon which the counsel for complainants stood were 
substantially these : Our reclamations upon Great Britain sought to 
obtain indemnity for an offence. The design of Congress in the act 
of distribution was to compensate to the amplest extent citizens who 
had suffered injury therefrom. Damages are more liberally awarded, 
it was argued, in cases ex delicto than when they arise ex contractu. 
These claims arose out of the act of a wrong-iioer. The capture 
and destruction of vessels was attended by wanton outrage and vio- 
lence, and a liberal remuneration only, could make good the losses 
thus sustained. 

The court, however, declined to be governed by these considera- 
tions. They said that the suit in this forum was not against a 
wrong-doer; that England's liability sprung from **a want of vigi- 
lance, an inadequacy of exertion in particular cases, a mistake of her 
duties, and not a wanton or wiKul act. And, as we understand it, 
our own Government finally acceded to that view. " ^ 

I. SHIPS AND CARGOES. 

Claims for compensation (other than for loss of wages) may 
properly be divided into the following classes : — 

1 Able oral arguments were made (and briefs filed) by Mr. Wm. Peet and Mr. 
Joseph H. Choate, of New York, in the cases of the ** Winged Racer." The following 
counsel were also heard at bar, or submitted printed briefs in other cases : Mr. C C. 
Beaman, Jr., of New York, Mr. Wm. G. Low, also of New York ; Mr. W. A. Field, 
of Boston ; Mr. Allen Tenney, of Norwich, Conn. ; Mr. C. C. Cole, of San Francisco, 
and the present writer. 

* Per Jewell, J., in Hubhell v. United States (No. 278) Rep. 63. The leading 
case (or group of cases) in which disposition was made generally of the question of 
the measure of damages applicable to ship, freight, and cargo, grew out of the loss of 
tlie ** Winged Racer." To prepare the opinion of the court in these cases fell to the 
lot of the junior incumbent of the bench. With what success Judge Jewell perfoimed 
this exacting duty will be apparent upon consulting the opinion itself, in the Appendix 
(VI.), where it will be found in full. 
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1. The Ship, 

Under this head the court remarked that there was nothing in 
the act to restrain them from applying the usual rule, which gives 
the owner its value at the time of the loss. The deterioration that 
a ship continually undergoes, they would recognize when they 
came to estimate the allowance for freight. 

2. Outfits, or Supplies. 

There are certain outfits or supplies needful to navigation that 
are put on board at the beginning of the voyage ; others, that are 
in the nature of provisions to be consumed on the voyage. 

As to the former, the counsel in behalf of the United States 
contended that they properly belong to the ship herself, and are 
included in her valuation. The court said they saw no reason 
why they might not award a sum for the loss of outfit which had 
been proved as a separate item. The judgment, it may here be 
explained, was always a sum in gross, that as a rule left no means 
of knowing, except occasionally by inference, what items were 
allowed and what rejected. 

As to the supplies in the nature of provisions, the rule is no- 
where disputed that their value is to be given as of the day of the 
loss. The same principles apply to a whaling outfit. 

3. The Cargo, 

This item comprehends the cargo of the ship, as well as personal 
property in the possession of officers and crew, or of passengers, 
The discussion was chiefly confined, however, to the case of a loss 
of cargo. It was forcibly argued that the expressions " indemnity 
for losses," in section five, and " compensation or indemnity " for 
*' the loss or damage so actually suflered," in section twelve, prove 
that Congi*ess intended that the claimant should be put in the same 
situation he would have occupied had his goods not been cap- 
tured- That the only just rule was to allow the claimant the value 
of the cargo at the port of destination on the day when, in the 
ordinary course of navigation, it would have arrived there. That 
this was the natural and unobstructed result of the original ven- 
ture ; the safe arrival of the cargo, though slightly contingent, is 



VALUE OP GOODS. 46 

not enough so to render its value at the port of destination specu- 
lative or prospective. 

The nature of sales to arrive was also discussed. 

If not persuaded to sanction this method of computing the 
damages, then it was their duty, said the complainant, to allow me 
the value of my goods at the port of destination at the date of 
their destruction. 

On the other hand, should the court fix upon the value of the 
goods at the port of shipment as the true measure of damages, the 
importer, it was submitted, should, "on the merits of the case," 
be allowed what it actually cost him in New York, in currency, 
to provide the means in the East Indies to purchase and pay for 
the goods there, with a further allowance of the advance in that 
market between the date of purchase and the date of destruction.^ 

The authorities cited in support of these views, the court de- 
clared, were of cases arising ex contractu, either against carriers for 
failure to perform, or contracts of insurance. The decision in the 
first class of these cases is based on the policy of the law to remove 
from the carrier the temptation to perpetrate fraud. In the second 
class, the general rule in actions upon policies of insurance is other- 
wise, and the cases cited are exceptions based on " the ground that 
the owner of the goods sacrificed in jettison, or sold for the exigen- 
cies of the voyage, shall be in the same condition as are the other 
owners whose goods have been insured a safe arrival by his sacri- 
fice. If they gain a profit, so shall he ; but if the ship fails to 
arrive, then the goods of all parties are to be valued at the same 
standard, namely, that of the place of shipment." 

The injunction of the act, that the court should decide upon the 
amount and validity of these claims " in conformity with the pro- 
visions of the act and according to the principles of law and the 
merits of the several cases," rendered it incumbent on the court to 
establish a rule that would " accord with the provisions of the act 
and with the principles of the law at the same time." The pro- 
hibition of section twelve against allowing for " prospective profits, 
freights, gains, or advantages," was conceived by the court as ex- 
pressly taking away the power to allow as compensation the value 
of goods at the port of destination as of the day of arrival Upon 

1 Citing T?ie Vauglutn and Telegraph, 14 WaU. 258. 
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the authorities also the court were of opinion that the rule con- 
tended for could not be authorized by them ; and that the restrict 
tive language of the act, in this regard, was only declaratory of the 
law, and not designed to make a new rule. 

"We therefore are of opinion," concludes the learned judge, 
" that the measure of value of goods destroyed by the depredations 
of the cruisers for whose acts this fund is created, is to take the 
value of the goods at the time and place of shipment, with charges 
upon them tiU put on board, with the marine insurance actually 
paid, and interest on the aggregate so made from the date of pur- 
chase or shipment till the time of the destruction, at the rate of 
six per cent. For that sum judgment will be entered, and, by the 
terms of the act, interest thereafter will run at four per cent. In 
every case, therefore, we must look to the time of payment for the 
goods in cash, as shown by the evidence, to obtain the basis for the 
calculation." ^ 

II. PERSONAL EFFECTS. 

By far the largest class of claims were those filed by or in behalf 
of officers and seamen, with an occasional petition from a passen- 
ger, all of which set forth in detail a loss of personal effects. So 
much similarity characterized these cases that it did not take the 
judges long to become thoroughly familiar with the description, 
purpose, and value of all those varied articles that are to be found 
on board ship, whether in cabin or forecastle. A long list with 
extravagant prices attached was not calculated to prejudice the 

1 The cargo of the "Winged Racer," consisting of hemp, sugar, &c., cost on board 
in the East Indies, payable in London (including marine insnrance), $190,146.79, for 
which judgment was rendered and paid May 1, 1876, with four per cent interest 
added. Its net value in New York, in bond, November 10, 1863, the day it was 
destroyed, estimated from actual sales to arrive, made at that date, was $216,480.39. 
At the date of her probable arrival, about March 1, 1864, the cargo would have 
realized $252,210.67. 

Had six per cent interest been allowed instead of four, then the owners would have 
received $93,000 upon the basis of her net value at the time of loss ; and upon the 
ascertained net value at her probable arrival, the difference would have amounted to 
$155,229. This does not take into account the difference of one per cent in the 
interest, the usual rate in all business transactions being seven per cent. Letter from 
Henry W. Huhhell, Esq., of New Yorky to Senator Edmunds^ Chairman of the Judi- 
ciary Committee ofth4 Senate, January 4, 1877. 
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court in favor of the claim. Looseness or carelessness in the 
petition, or in the proof, was sure to result either in a dismissal of 
the petition, or in the recovery of judgment in a largely reduced 
amount. '* Sailor cases " were those where fraud lurked, if any- 
where. The counsel in behalf of the government spared no pains 
to guard against fictitious testimony, especially where there was 
the least groimd to suspect. an attempt at falsely impersonating 
some one of a crew list who was absent at sea, or dead, or not 
heard from. Both in the cross-examination of witnesses at the 
time of taking the depositions, and at the trial of the cause, the 
United States suffered no item, however trifling in amount, to pass 
unchallenged where it merited special examination. In this office 
the counsel for the government received from the court an unwav- 
ering support. The court appears to have allowed a fair valuation, 
not formulating any rule of computation, or arbitrary standard of 
value, but leaving each case to be determined upon the merits as 
shown in the proofa 

III. FREIGHTS. 

The subject of adequate compensation for the loss of freight 
assumed several distinct phases. In a majority of instances the 
ship at the time of capture was prosecuting a voyage under a 
charter with her cargo actually on board. Some vessels, however, 
were in ballast (or cargo free) on their way to a port where, accord- 
ing to the terms of a charter under which they were sailing, a cargo 
was ready to be taken on board. Then the case was presented 
of a ship leaving a port with two charters, by the terms of the 
second of which she was to proceed from the port of delivery of 
the first to a more distant port, there to take on a second cargo. 
Lastly, the instance of a ship sailing imder charter, and her own- 
ers, while she was at sea, executing a second charter, knowledge of 
which had not been communicated to her master at the date of 
capture. 

The rule of decision in ordinary captures made by a belligerent 
in time of wa.r afforded less aid in the determination of these cases 
than would at first be supposed, for the simple reason that it rarely, 
if ever, happens that a captor bums a ship which, he has taken in 
prize. Too valuable to destroy, his object has always been to send 
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her into port under the charge of a prke crew, for adjudication 
as good prize. 

The Tribunal at (reneva unanimously decided not to admit of 
the gross freight, but only the net freight.^ 

The term " unearned freights " raised difficulties in the minds of 
the court, the existence of which they freely acknowledged. The 
counsel in behalf of the United States maintained that by reason 
of this language net freights for the entire voyage could not be al- 
lowed, but only net freights pro rata itineris acta. 

In the cases of the "Winged Racer" the cargo was actually on 
board and a part of the voyage performed. The decision of the 
court in those cases, therefore, applied only to ships engaged in car- 
r3dng their cargo. A majority of the court concluded that the word 
" unearned " was not intended to prevent their allowing the net 
freight of the entire voyage. They defined the meaping of " un- 
earned " to be applicable to " cases where charter-parties had been 
made, binding both the ship and the charterer, where, under the 
law of insurance, the owner of the ship may have had an insurable 
interest in the amount of the freight to become due under the con- 
tract, but where no forward step had been taken by the vessel to- 
ward the execution of the charter ; where nothing has been done 
under the contract ; where nothing has been done which would not 
have been done if there had been no contract." — Per Jewell, J. 
They accordingly allowed the net freight to the completion of the 
voyage. The decision on this point in precise terms is to be found 
in the head-note drawn up by the judge who wrote the opinion. It 
is as follows: — 

" The measure of damage for loss of freight in cases when freight has 
begun to be earned is the net freight, which is to be found by deducting 
from the gross freight the expenses of completing the voyage, and of dis- 
charging the cargo at the port of destination, including all inward port 
charges and disbursements, with a further deduction of a proper sum for 
the depreciation of the vessel while performing the remainder of her 
voyage, and of interest on the valuation of the vessel from the date of 
her destruction to the time of her probable arrival if the voyage had not 
been interrupted." * 

1 Protocol xxvii., Papers Relating to the Treaty of Washington,Vol. iv. p. 43. 
3 ffiibbell V. United States (No. 278) Rep. 258, Appendix VL The force of this 
statement that the head-note was drawn up by the judge and can be considered (as it 
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Judge Eayner did not so interpret the meaning of the prohibi- 
tion against allowing net freight, and filed an elaborate opinion 
dissenting from this conclusion. He thought that net freight 
should be allowed pro rata itineris, in proportion to the amount 
of labor performed in earning the freight up to the point of the 
destruction of the vessel.^ 

As subsequent claims brought up the matter of net freights under 
a different state of facts from those existing in the cases of the 
" Winged Racer," the counsel on behalf of the United States was 
permitted by the court, in a review of the entire subject, to re-argue 
the point passed upon and decided as above. The like privilege was 
accorded counsel for the claimants, the bench " specially desiring 
to be right on a point involving so large a part of the money paid 
by Great Britain." ^ The court, having thus again carefully exam- 
ined the whole subject of net freights, adhered to the doctrine it had 
applied in the earlier cases. Judge Porter, in an opinion written in 
his usual felicitous style, demonstrates the strength of the court's 
position, and illustrates his views with apt and convincing exam- 
ples. The explanation which he affords of the true construction 

was intended it should be) an anthoritative declaration of what was actaally decided 
becomes obvious, when the reader is informed that a suit in admiralty is now pending 
in a district court of the United States, wherein the crew of one of these captured ves- 
sels allege that the owners received the freight money, and therefore ought to pay the 
libellants' wages for the entire voyage, less advances. 

1 The opinion merits careful study. While the doctrine it seeks to uphold failed 
to secure the approval of the other judges, it is not to be denied that Judge Rayner 
enforces his views with acute reasoning and with argument which is not readily silenced. 
A single extract wiU serve to indicate this. The opinion had previously alluded to 
confounding the right to freight with the right to earn freight conditioned upon a 
compliance with the stipulation of affreightment, either express or implied. ** This 
claim for entire net freight for the whole voyage seems to be based on the idea that it 
is a regulation of law, enforced by the courts upon some principle of sound commer- 
cial policy ; and here, it seems to me, is the source of the erroneous opinion (if erro- 
neous it be) in regard to entire net freights. It does not, where recognized, depend 
upon any regulation of law whatever. It is entirely a matter of contract between the 
owner of the cargo and the owner of the ship, and it is because of the contract that 
entire freight is to be paid, or no freight, dependent on the performance of his obli- 
gation by the owner of the ship, that he is entitled to the entire freight as against a 
tort-feasor, not because he has earned it, but because he was prevented by the wrong- 
doer from earning it, and therefore what he was engaged in earning, and would have 
earned, enters into the measure of damages sustained." 

« Per PoRTEE, J., in Buck v. United States (No. 406) Kep. 82. 
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of the vexed phrase "unearned freights " (upon which conatruction, 
indeed, the case turns) seems to be eminently satisfactory,* 

The "Sonora" sailed from New York to Melbourne, and ■while 
on the voy^e her owners entered into a charter-party by which the 
ship was, after discharge at Melbourne, to sail to Akyab, in British 
ludia, to take on a cargo of rice aud proceed to one of several des- 
ignated European porta. The charter permitted an intermediate 
voyage in the China seas. Having made such an intermediate voy- 
age to Hong Kong, she left that port for Akyab, and was destroyed 

1 " What are ' unearned freights,' as employed in the act f Wh«t do these tenna, 
ao anuBual in the kogosge of judges, shippen, carriers, aod nnderwriters, require us 
to exclude. T By forbidding the allowance of unearned freights, it was certainly not 
intended to allow only freights fiiUy earned. Freight is fully earned, in the judi- 
cinl as well sb popular sense, when the vessel has reached her port of destination 
and the cargo has been delivered ; a place in which she would not be in mnch danger 
of destruction at the bands of an insurgent cruiser. If so destroyed, the question of 
freight could not have arisen at all, for her charterers would then have heen her 
debtors, and the valae of the vessel only would have been lost to her on-nera. It is 
impassible to suppose that Congress could hsve pnt ao frivolous a thing into a serions 
statute. It is just as clear that freights wholly unearned could not have been in- 
tended ; that is, where no eipenses had been incurred, no stores supplied, no cargo 
taken on board, nothing done by shipper or owner toward the commencement of a voy- 
age. Here, Sj^in, the vessel would have been found in her dock and out of the reach 
of the losses of which the statute treats. Even if she were not, her esse is etfectually 
provided for by forbidding any allowance for prospectiTe freights. The provision 
respecting ' nneamed freights' was evidently intended to embrace something different 
from that cf the inhibition of prospective gains, and to hare some practical effect on 
the distribution of the money in hand. Let it be observed, then, that between these 
extremea — of freight wholly earned and freight wholly nneamed — there is an ample 
territory, in which judicial investigation has gone on from the dawn of commerce to 
the present hour, and the results are found along the whole track of the commercial 
law. A ship ia made ready for sea, a charter-party more or Ipss fonnal is executed, 
her cargo is shipped, and she starts ou her voyage. She has not then earned her 
freight, and on the shipper or charterer she has no legal claim until after the lapse of 
many months and the endnrance of man; perils. But her owner has spent time and 
'-' — in fitting her out, has supplied the necessary stores, advanced the wages of the 
and subjected her to the largest risk to which property is ever aubjeeted, or paid 
hers the required compensation for assuming such risk. Can it be maintained 
her freight ia nneamed, in the large and general sense in which this term ia used 
e statute — unearned, without qualification — wholly unearned ! Can it be de- 
thflt some i>art of it has been earned? Not asagainst the shipper, if he has done 
ing to change the contract, but even as against him, il he has int^n^ipted the 
JO, and certainly as against every one who wilfully or carelessly stops her pro- 
. Here the decisions, European and American, have a nniformity scarcely to be 
trith in any other department of the law." Bep. 84. 
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by the " Alabama " in the Straits of Malacca. Held, that the own- 
ers were entitled to net freight for the cargo not on board at the 
time of her destruction.^ And where a vessel, under charter from 
London to Akyab, Eangoon, or Bassein (with liberty to make an 
intermediate voyg^e) for a cargo of rice and to proceed to Cork or 
Falmouth for orders — r had made her intermediate voyage and was 
burned while on her way in ballast to Akyab to load, the owners 
recovered the net freight on the cargo of rice she was proceeding on 
her voyage in order to take on board.^ And not only where a ship 
is destroyed while sailing in ballast, under charter, to take in cargo 
at her port of first destination, to be carried thence to a port of final 
destination, is she entitled to net freight on the cargo which she 
was thus to liave taken on board,* but also where the ship is de- 
stroyed while sailing under one charter to deliver, at a designated 
port, cargo on board, and to bring other cargo home, she is entitled 
to net freight for the round trip.* 

But something must have been done under the charter. A ship 
(the " Commonwealth "), while on her voyage from New York for 

1 Cushing v. United States (No. 288) Rep. 79. 

3 Buck V. United States (No. 696) Rep. 79. The " Highlander." 

• The " Sonora,*' tibi sup. 

* Buck V. United States (No. 406) Rep. 88. The " Jabez Snow." The facts as 
reported in the case of the " Jabez Snow" were as follows : On Febmary 25, 1863, 
Captain Ginn, as agent of the owners and captain of the ship, signed a charter-party, 
dated at London, providing that the vessel should sail from Liverpool on or before 
March 31, 1863, to Montevideo : that as soon as discharged at that port she should 
proceed to Callao, there report to the |igents of the Government of Peru, and after 
fulfilling certain provisions of the charter-party and loading her cargo should sail 
from Callao to Havre direct. On the same day, by terms of a charter dated at 
Liverpool, the captain contracted with different parties that the ship should, with 
"all convenient speed," proceed to Cardiff, there load a cargo of coal, and deliver the 
same in Montevideo. The ** Jabez Snow " was then lying at Liverpool. From that 
poit she proceeded to Cardiff, loaded the cargo of coal, and sailed for Montevideo. 
On May 29, 1863, before reaching that port, the vessel and cargo were destroyed. 

Speaking of this case and that of the " Highlander," the court said, per PoE- 

" So far as we can judge, after a careful scrutiny of all the testimony before us, 
each of these vessels, at the time of her destruction, was proceeding in good faith in 
the actual execution of the contracts which she had thus lawfully assumed. We know 
of nothing more which either of them could have done in the prosecution of the re- 
spective voyages thus commenced and suddenly terminated by the act of the most 
successful of the insurgent cruisers. We accordingly allow to each of them net freight 
on the cargo which she was thus proceeding to take on board when destroyed." Rep. 88. 
Rayneb, J., dissenting. 
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San Francisco, with a general cargo, was captured and burned by 
the "Florida," April 17, 1863. After she had sailed, and two days 
only before the date of destruction, her owners at New York entered 
into a charter-party, by the terms of which the ship was to proceed 
from San Francisco to the Chincha Islands, to take on board guano 
for Hamburg. The court gave the owners net freight to San Fran- 
cisco, but disallowed freight under the Hamburg charter.^ 

The "Electric Spark," a steamer, sailed July 9, 1864, from New 
York, bound to New Orleans and return, under charter of the New 
York Mail Steamship Company, The compensation to the owners 
of the vessel, under the chaiter, was to be the freight and passage- 
money less a commission to the steamship company. She was 
destroyed by the " Florida " on the next day, July 10. The com- 
plainants had recovered the value of the vessel and outward freight 
in another petition, and now claimed the value of the return freight 
and passage-money, it being shown that the vessel, prior to the 
time she would have arrived at her port of destination, was 
engaged, full of passengers and freight for the return trip, by the 
agent, at New Orleans, of the steamship company. 

The court ruled that the engagement of the freight and passage- 
money by the company's agent did not establish such privity of 
contract with the owners of the vessel as to enable them to recover 
therefor, the vessel having been destroyed before arrival at the port 
where the freight and passage-money was engaged.^ 

PROSPECTIVE PROFITS, FREIGHTS, GAINS, OR ADVANTAGES. 

We have thus seen what meaning the court, after protracted 
argument, were impelled to attach to the expression "unearned 
freights." We have seen that they held it to mean freights as to 
which the ship had not " commenced the series of acts the perform- 
ance of the whole of which would entitle her to the entire freight 



e^'"" 



1 ^fann v. United States (No. 633) Rep. 88. 

^ It appears from the testimony on file that the " Electric Spark " was a new ves- 
sel, and that this was her second voyage. One of the steamship company's ships, the 
** Morning Star" had been hauled off for repairs, and the ** Electric Spark " took her 
place. There was no time fixed for the duration of the contract, but she was to con- 
tinue at the option of the company. Her owners contended that the voyage was a 
round one, from New York to New Orleans and return, but it is evident that the 
couii;, upon a view of the facts of the case, did not so consider it. 
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One may readily conceive of maritime ventures where the gains to 
be acquired are wholly contingent Such is the expected catch of 
a whaler. Such, as we have had opportunity to observe in the case 
of the " Commonwealth" is the sum stipulated to be paid for carry- 
ing a cargo under a charter-party for a second voyage, which charter- 
party is agreed upon while the ship is at sea, and where she meets 
her fate before the master is aware that the new contract has been 
made.^ 

The award of the arbitrators at Geneva in terms sets forth that 
" whereas prospective earnings cannot properly be made the subject 
of compensation, inasmuch as they depend in their nature upon 
future and uncertain contingencies, the tribunal is unanimously 
of opinion that there is no ground for awarding to the United 
States any sum by way of indemnity under this head." ^ 

The inhibition against the allowance of prospective profits is 
little more than declaratory of the familiar principle of law that, in 
general, remote damages are not recoverable. Examples have 
already been given where the contingent nature of the alleged loss 
has determined the court, under the provision for receiving and 
examining claims " directly resulting from damage,. &c.," to dismiss 
the claim for want of jurisdiction. Other cases will further illus- 
trate this principle. 

The owners of the barque " Alert," of New London, Connecticut, 
filed their claim for the destruction of that vessel while on a voyage 
to Desolation and Hurd's Islands, in the Indian Ocean, to procure 
a cargo of sea-elephant oil This valuable product, it appears, was 
imported almost exclusively from the islands mentioned, and the 
entire business, moreover, was carried on by the complainants. In 
prosecuting these voyages a large ship and one or more schooners were 
usually employed, and it was alleged that no ship or barque could 
procure a cargo of this oil without having a schooner to assist her. 
The schooner " Sawyer " was sent out as a companion to the "Alert," 
and arrived, in safety at her destination, where it was alleged large 
numbers of sea- elephants were found, and a cargo of oil could have 
been taken had the " Alert " arrived. As soon as the owners heard 
of the destruction of the " Alert," they fitted out the " Arab," a 
smaller vessel, and sent her to Desolation Island, where she pro- 

1 Ante, p. 52. * Papers relating to the Treaty of Washington, voL iv. p. 63. 
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cured a cargo of oil. The " Alert," before her destruction, had taken 
two sperm whales and secured the oil on board. 

The owners claimed the difference between the value of the oil 
brought home by the "Arab" and that which the "Alert" would 
have procured had she visited Desolation Island. It appears that 
the court disallowed this portion of the claim.^ 

A photographer, on his way to Shanghai, China, with the purpose 
of residing there (and in fact his testimony in 1875 was taken in 
that city before the United States consul general) was captured June 
5, 1863, on board the " Talisman." His personal effects, stock used 
in his business, &c., were destroyed. The testimopy tended to 
prove that at the date of the capture the complainant had a written 
contract with a firm of photographers at Shanghai, by the terms of 
which, in return for professional services, he was to receive a salary 
of one hundred Mexican dollars per month, and expenses paid ; or 
the option of receiving one-fourth interest in the profits of their 
business ; which of the two propositions he should accept was to 
remain undecided until his arrival, and personal communication 
with the firm ; that, immediately upon his arrival at Shanghai, 
thirteen months after the date when the ''Talisman" would have 
reached her destination had she not been destroyed, he entered 
into the employment of that firm, with a compensation equal to 
one-fourth of the profits. He alleged that on this basis, during the 
thirteen months he was delayed, his share of the profits would have 
been about $2,600 gold. 

The court rejected the claim made for profits.^ 

^ Haven y. United States (No. 992) Rep. IS 

^ Fialer v. United States (No. 404) Rep. 19. Independent of the objection to this 
claim for profits on the ground of their prospective and uncertain nature, it would 
seem that complainant, by reserving till arrival the right to decide whether to take an 
interest in the profits or a salary, had assumed the risk of delay in getting there ; 
and that his speedy and uninterrupted travel was at the date of capture a prospective 
** advantage." 

In the British counter-case, and in Sir Alexander Cockbum's opinion^ criticism 
is made upon the exorbitant nature of certain individual claims, among which is cited 
that made by "a passenger in the 'Winged Racer,' who claims for loss of office as 
consul $10,000 over and above $1,015 for loss of personal effects." Papers Relating 
to the Treaty of Washington, vol. 2, p. 386 ; vol. 4, p. 542. No discovery of such 
a claim rewards a careful search through both the original and the revised list of 
claims presented to the Tribunal. It is scarcely necessary to add that no claim of 
this character was ever filed in the court 
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The "Nora," of Bangor, sailed from Liverpool February 15, 
1863, with salt, bound for Calcutta. On the 27th of March follow- 
ing she was burned by the "Alabama/' Her owners sought to add 
to the value usually computed for a vessel in such cases an item of 
$8,000 as an element of value due to the position of the ship. The 
testimony, it was said, showed that there was an unprecedented 
rise in freights at that time in Calcutta, and in the East generally. 
Their counsel (Messrs. G. 0. Shattuck and 0. W. Holmes, Jr., of 
Boston) advanced the ingenious argument that this was not a claim 
for prospective freight, but distinct therefrom. The value of the 
ship rose, they contended, with the advance of freights. They fur- 
nished an illustration as follows : — 

" The owner of a house in a street which has suddenly become 
fashionable has the advantage of increase both in his capital and 
in his income. If his bouse should be taken for public uses, he 
would not be allowed for his expected income eo Tiomine, but he 
would be allowed for the actual value of his house, although 
it depended in part upon that. And it is the same here : to the 
advantage of the suitor when freights and business were good ; to 
his disadvantage when they were bad. .... If the ship were in 
that port when ships were most wanted, its value would be in- 
creased just as the value of a house in a city is increased when 
rents there are high." The owners also asserted their right to 
compensation for the advance and risk of the money and for their 
services. 

The court did not deliver an opinion, but a comparison of amounts 
shows (so Mr. Davis, the clerk, says) that no allowance was granted 
for these elements of enhanced value.^ • 



IV. BOIS'DED VESSELS. 

The fact that the commanders of Confederate cruisers sometimes 
found it necessary to spare a vessel from the flames, for use as 
a cartel-ship (or, as in the case of the " Ariel," to which reference 
has already been made — because the captor had no room to take 
BO many prisoners on board ^ gave origin to the claims of bonded 
vessels. That is, the master of the captured vessel was compelled 

1 Upton y. United States (No. 960) Rep. 18. 
« AtUc, p. 31. 
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to act as agent for the owners, and execute a bond in a large sum, 
conditioned to pay the same to the President of the Southern Con- 
federacy within a designated time after the declaration of peace. 
The cruiser then generally put on board such prisoners from other 
captured vessels as she saw fit, and left the master of the cartel to 
make his way as best he could to the nearest accessible port. The 
following are cases where complainants asked the court for indem- 
nity for such capture and breaking up of their voyages : — 

The " Baron de Castine/' of Castine, Maine, a brig of about 267 
tons, sailed October 20, 1862, from Bangor, with a cargo of lumber, 
bound for Cardenas, Cuba. On the 29th of that month she was 
captured by the " Alabama," bonded in the sum of $4,000 on the 
brig and $2,000 on the cargo, and compelled to take on board forty- 
four prisoners. The brig was obliged to abandon her voyage and 
make for Boston, the nearest port, where she arrived on the 2d of 
November. She was detained at Boston about ten days on account 
of bad weather and the need of making repairs, after which she pro- 
ceeded to Cardenas. The brig at the time of qapture was sailing 
under a charter binding her to take a cargo of lumber from Bangor 
to Cardenas, and to return to New York with a cargo of merchan- 
dise, thirty lay-days being allowed to receive and discharge cargo ; 
the compensation agreed to being $2,250 currency, and foreign 
port-charges paid. 

Counsel for complainants (Mr. Alexander Porter Morse) con- 
tended that, besides the value of provisions consumed and other 
actual expenses consequent on the capture, the damages should be 
estimated by accepting the value of the charter-party, allowing its 
full value, less any indemnity or compensation paid complainants 
in consideration thereof, citing Rogers v. Beard, 36 Barb. 31 ; 20 
How. Pr. 102. If this basis of compensation, however, should not 
be accepted by the court, counsel claimed indemnity, to be esti- 
mated by computing the number of days lost owing to the capture, 
and multiplying that number by a figure representing a fair com- 
pensation on that account. 

The court rendered judgment for complainant without delivering 
an opinion. From a comparison, however, of the amounts claimed 
and awarded, it appears that the court calculated damages upon the 
latter basis of computation, as suggested.^ 

1 Chapman y. United States (No^ 1180) Bep. 21. 
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The barque *' Justina,*' Forrest, master, of Baltimore, from Eio 
Janeiro in ballast for Baltimore (at which port she was owned) was 
fallen in with by the "Alabama" on the 25th of May, 18G3, in 
lat 12° 10' S., long. 34* 55' W. The cruiser had just captured, in 
full sight of the barque, the ship *' Samuel Gildersleeve," of New 
York. Captain Semmes took a ransom bond of the master of the 
" Justina " in usual form, and exacted of him, as a further condition, 
that the barque should proceed with the master and crew of the 
" Gildersleeve ** direct to Baltimore without stopping at any inter- 
mediate port The " Gildersleeve " was set on fire, and " the barque 
kept on her course for Baltimore at ten p. M./* says Captain McCal- 
lum, master of the " Gildersleeve," in his protest, " and soon after 
the ship had been fired she was seen astern of us lighting up the 
whole horizon." Had it not been for the capture and bonding of 
the " Justina," so her owners alleged, the master would have made 
the customary stop at the West Indies, to take on board a freight 
for Baltimore. The ** Justina " arrived at Baltimore about the first 
of July. 

Complainants claimed the passage-money of the nineteen men, 
at $100, gold, each, amounting in currency to $2,750.25, and the 
value of the vessel for freighting purposes during the time she was 
under bond, viz., thirty-six days, at $75 a day, amounting to $2,700 ; 
the total amount claimed being $5,475.25. 

The court appears to have allowed passage-money at two dollars 
and a small fraction per day for each man, amounting to $1,425 
with interest as usual, from date of loss, at four per cent. The 
claim for loss of freight was clearly that which the act expressly 
prohibits the court from allowing.^ 

Wages, — Upon the breaking up of the voyage by capture, offi- 
cers and seamen were put to more or less expense in order to reach 
their homes, or some port where they hoped to ship again. In all 
cases where this item of expense was actually incurred, it was 
allowed as damages. Here and there it happened that a master or 
mate secured a situation soon after arrival, but in a large major- 
ity of cases, the men were not so fortunate. For months many 
sought employment, but in vain. Nor is it to be wondered at. 
Chances to ship had lessened with the gradual disappearance of our 
flag from the ocean. ,Wherever the court was satisfied from the 

1 Ba7\M v. Tht United States (No. 693) Rep. 21. 
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testimony, that the claimant had exerted himself to get some- 
thing to do, and had failed, it granted an allowance in the nature 
of wages for an extended period, not exceeding one year, the rate 
being that which the party was earning at the time of capture. 

As is well known, it is customary for shipping articles to provide 
that the crew shall, at the time of shipment, draw, as an advance, 
a portion of their wages. Where a ship was destroyed soon after 
leaving port, and before the period had expired for which advance 
wages had been paid, the ship, of course, owed nothing to the 
sailor. And in calculating loss of wages, it was proper to reckon 
from the date of the expiration of that period. In case of loss 
that occurred after the crew had worked out their advance (or 
where no advance wages had been drawn), the question came up 
whether the court ought to allow a sum equal to the wages due, or 
rather assumed to be due, at the date of capture. Those w^ho as- 
serted the right of officers and seamen to recover judgment for 
wages up to the day of the capture and destruction of the vessel, ad- 
mitted the general principle that wages depend upon freight earned ; 
but they contended that the court had the power to give them 
wages directly, without remitting them to a suit therefor against 
the owner. 

The court adhered resolutely, however, to the maxim that " Freight 
is the mother of wages," the application of which, in its strictest 
form, led to the result that no wages were due at the date of capture, 
because no freight had been earned. It allowed the wages, never- 
theless, as an item that went to make up the freight awarded 
to the owner. The reasoning was this : In arriving at the net 
freight (as will be seen on recurring to the head-note in the cases 
of the "Winged Eacer,"^ the court gave the gross freight, sub- 
ject to certain deductions; one item to be deducted was the 
expense of completing the voyage. This included the wages of 
officers and men from the day of capture and destruction of the 
vessel, up to the day of her probable arrival, had she not been 
captured; but took no account of wages from day of sailing to 
that of capture. If the owner had paid advances, he owed the 
crew, after having recovered his net freight, wages for the period 
only between the day they had worked out their advance and the 
day of capture. From a survey of the course which the court 

^ AnUf p. 48. 
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appears, after full deliberation, to have adopted, one must conclude 
that any other method would have been impracticable. To esti- 
mate the amount due the crew, and deduct it before awarding to the 
owner his freight, would have led to very serious complications. 
It would have required a tedious investigation of accounts, pre- 
cipitated controversies between the owners and the men, and denied 
to the owner his unquestionable legal right to receive the money, 
and become responsible for the wages. Such amounts of wages as 
are uncalled for remain, where they properly belong, in the ship- 
owner's hands, subject to be recovered at any future day, after this 
court has expired by limitation. The court felt no hesitation in 
exercising the ample power given them, to award a year's extra 
wages, wherever the proof was reasonably clear that the sailor had 
found no employment within that period. This amounted to a 
substantial indemnity, besides his having his remedy over against 
the owner.^ 

In whaling voyages, as is generally known, the master and crew 
do not receive monthly wages, but take their pay in " lays," or shares 
in the oil and bone secured. Their proportion amounts to thirty or 
forty per cent of the gross catch. The value of the lay dependent 
on the catch is by no means so uncertain and fluctuating a quan- 
tity as might at first be supposed. There is an average catch, well 
known to the merchant, and to the sailor. ^' As certain as the har- 
vest to the farmer is the catch of oil to the whaleman." * 

To avoid making a double allowance, to protect sailors absent at 
sea, and to enable owners to obtain payment of advances made to 
the crew on the credit of the catch, the court entered judgment in 
favor of the owners for the value of oil and bone on board at the 
date of the destruction of the vessel, which amount, with interest 

1 For a masterly argument to show that the maxim, ** Freight is the mother of 
wages," has of right no place in our Admiralty law, see Mr. Dana's brief in The 
Niphon^a Crew, 13 Law Rep. 266 : Circuit Court of the United States for the Dis- 
trict of Massachusetts, 1849. Though the court (Woodbuby, J. ) refused to depart 
from the long-settled doctrine, the justice of the position so brilliantly maintained by 
this distinguished lawyer, and constant friend of the sailor, found expression, twenty 
years later, in the provisions of the statute which, in case of loss or wreck, makes sea- 
men's wages no longer depend upon the earning of freight, but gives him wages to 
the breaking up of the voyage. Act June 7, 1872 (17 Stat at Large, 268, 269) ; Rev. 
Stat sees. 4525, 4626. 

2 W. W. Crapo : Letter to Secretary of State, 7 U. S. Doc. 194. Papers relating 
to Treaty of Washington, voL iii. p. 254. 
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thereon, was " to be received and distributed by the owners accord- 
ing to law, among the respective parties entitled thereto in their due 
proportion.'' ^ 

To get at a correct estimate of the value of the oil and bone, the 
court appears to have taken the average value for the year during 
which, in the ordinary course of events, the whaler would have 
arrived homa Files of New Bedford newspapers were found to 
be of service as giving the prices current, and reports of actual 
sales in the market of that port at or about that tima The loss 
of the whaling fleet itself, of course, had an effect upon the market 
value of oil and bone. 

Where a seaman claimed his lay of the barque " Ocean Rover," 
setting forth that he was a landsman, or "greenhorn," and, as such, 
was entitled to about the one hundred and nineteenth part of the 
catch, the court dismissed the petition. ^ This was the sole item for 
which he made claim, and judgment had already been entered in 
favor of the owners for $40,711.15, being the full value of the 
catch.^ 

As the value of the services of ofiScers and seamen, including 
coopers, boat-steerers, &c., are easily reduced to the form of 
monthly earnings, the allowance in the nature of a year's extra 
wages was no less readily computed in these cases, than in that of 
merchant seamen. 

Any Insurance Company, — It does not "fall within the proper 
scope of this work to consider the position, in respect to the Geneva 
award fund, taken by the underwriters before Congress. The sub- 
ject has been amply discussed, and both Houses of Congress have 
refused to recognize the claims of insurance companies, otherwise 
than as this section provides. They must show to the satisfaction 
of the court that their losses in respect to their war risks exceeded 
the sum of their premiums, or other gains, upon or in respect to 
their war risks, and the allowance must not be greater than such 
excess of loss. 

It has been estimated that forty-nine insurance companies paid 

1 The question of the lights of a sailor claiming, under a judgment of this nature, 
his distributive share of the catch as against the owner, came before the United 
States District Court for the District of Massachusetts, four or five years since, in 
D<wi8 V. Tucker, The opinion, by Lowell, J,, is not yet reported. 

3 Stevens y. United States (No. 1386) Rep. 14. 
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war losses ; of these, fortj'^-five were, by the language of this section, 
admitted to prove the excess of their losses, as above provided. 
Companies not lawfully existing, at the time of the loss, under the 
laws of some one of the United States, are by the express terms of 
the act, excluded from presenting claims. Six claims in all were 
allowed, of insurers, corporate or private. The aggregate of these 
judgments, not including interest, was $111,055.23. All of these 
claimants alleged and proved not only that they had suffered losses 
by the acts of the cruisers, but that their losses in the business 
growing out of war risks was greater than the aggregate of their 
premiums and other gains in that business. 

In determining the net loss, it is proper to take into consid- 
eration the amounts paid and received for reinsurance. The com- 
pany in question was incorporated under the laws of Massachusetts, 
and had done business at New Bedford. " We think in such busi- 
ness are to be included the results of its payments and receipts for 
reinsurance, for the practice of reinsurance is lawful and of common 
usage among insurance companies, and made obligatory by the laws 
of Massachusetts upon this claimant under certain circumstances. 
This construction of the law accords with the views expressed in 
the debates in Congress upon the passage of the bill." ^ 

Where a claim of $7,500 was made by insurers for a loss, paid on 
account of insurance to that amount upon a cargo of tea destroyed 
on the "Oneida," and the petitioners did not set forth that this was 
their net loss growing out of the war risks which they had taken, 
the court dismissed the petition.^ 

Before dismissing the subject of insurance, it may be well to 
examine the grounds of a recent decision of the English Court of 
Appeals, inasmuch as the case involved an inquiry into the nature 
of the judgments rendered by the Court of Commissioners of Ala- 
bama Claims, and of the right of insurers in England on a valued 

^ Per Jewell, J. Commercial MtUual Marine Insurance Co, y. United States 
(No. 1089) Rep. 115. 

3ee also Ocean Mutual Insurance Co, v. United Stales (No. 1093) Rep. 116 ; and 
MiUual Marine Insurance Co. v. United States (No. 1098) Rep. 117. These were also 
New Bedford Companies. Attached to the petition in each of these cases will be 
found a printed list showing the names of the vessel and of the party insured^ the 
number of the policy, the amount of war premiums received, and of payments for 
reinsurance, as well as the list of losses. 

^ Insurance Company of North America v. United States (No. 1452) Rep. 23. 
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policy (in a case where the goods weie worth more than the amount 
named in the policy) to recover, as a part (rf the salvage of the 
cargo insured, the sum for which that owner has obtained a judg- 
ment here. The facts of the case are briefly these. The defend* 
ants, Rodocanachi, Sons & Company, of Leghorn, with a branch at 
London, owned a valuable cargo of tobacco which was destroyed 
on board the '* Lamplighter" by the "Alabama." They had insured 
it against war risks for £7,500 in the Thames and Mersey Insur- 
ance Company, of London, and for a like amount at Lloyds, and 
were paid by the plaintiSs £15,000 thereon. On the 28th of 
December, 1876, the defendants recovered, as a judgment for the 
loss, the sum of $22,449.49, with four per cent interest from Octo- 
ber 15, 1862, the date of the loss. This was awarded for the value 
of the tobacco above and beyond the £ 15,000 received as insurance : 
the defendants afterwards collected the judgment and interest. 

The plaintiflfs, insurers, brought suit claiming that the money be- 
longed to them and that the defendants were trustees for them in 
respect to it. The action was tried June 1, 1880, before Lord Cole- 
ridge, C. J., without a jury. On the 30th of June the Chief Justice 
announced his decision in favor of the plaintiSs on two grounds, 
as follows : 1st. That there having been an actual total loss, the 
valuation in the policy is conclusive between the parties : 2d. That 
the Geneva award fund had been put by the sovereign State in 
course of distribution among such subjects as were morally enti- 
tled to share in it, and those who recover money recover it as 
a right, with such moral equity as makes them, in respect to it, 
trustees for those in equity and justice entitled to it. 

On appeal, judgment was reversed by a majority of the Lord 
Justices, — Bramwell and Brett. Baggallay was in favor of dismiss- 
ing the appeal. The court thought that the United States did not 
pay the money as salvage, but as a pure gift, because the owners of 
goods were not insured to the full value of what they had lost ; 
and therefore that the. defendants were entitled to keep it, and 
were not bound to hand it over to the underwriters. They referred 
to the twelfth section of the act of 1874, as showing the nature of 
the gift, and that the underwriters conld maintain no action in the 
United States. " It is said that the act of Congress cannot take 
away the rights of parties in the English coui*ts. That is true ; 
but this money was given under the act, and it seems to me that 
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in the distribution of it the maxim cujus est dare est disponere 
applies." Per Bramwell, L. J.^ 

No claim shall he admissible or allowed "by said court arising in 
favor of any person not entitled at the time of his loss to the protec- 
tion of the United States in the premises, nor arising in favor of 
any person who did not at all times during the late rebellion bear 
true allegiance to the United States. — We have seen the limits im- 

^ Bumand et cU, y. Jtodocanachi, 44 Law Times (June 11, 1881) K. s. 538. The 
authority of this case may perhaps be looked upon as sensibly diminished in view of 
the fact that the reasoning and conclusions of the learned judge below met the ap- 
proval of at least one member of the appellate tribimal. However this may be, the 
importance of the case entitles it to be given in a note in fuller form than the text 
permits. Aside &om its immediate bearing upon the provisions of the act of 1874, 
the discussion, so far as it reflects the views entertained in Great Britain of the 
character in which that country supposed that the United States received the money 
paid under the Geneva award, will be read with interest. The case was argued June 
1, 1880. 

Brett, Q. C, Cohen, Q. C, and J. C, Matthews, for the plaintiffs. 

The Attomey-Oeneral {Sir Henry James) and Hon, -4. E. Oathome Hardy, for 
the defendants. Cur, adv, vult, 

LoED Coleridge, C. J., after stating the facts, and quoting in full the twelfth 
section of th^ act of 1874, proceeds as follows : — 

Two things are clear from the facts as applied to this section : 

(1) That the defendants got their money from the court on the proof, or allegation 
at least, that their actual loss in respect of the cargo of the '* Lamplighter " exceeded 
the compensation or indemnity paid them by the plaintiffs under the policy ; and 

(2) That the money could not have been obtained from the court either by the 
plaintiffs suing in their own name, or by the defendants suing on the plaintiffs' be- 
half ; and the question is, now that the defendants have obtained the money under 
these circumstances, can the plaintiffs recover it from them ? In other words, have 
the defendants obtained the money under circumstances which make them in respect 
of it trustees for the plaintiffs ? Two points arise : 1. Is the value in the policy which 
has been paid absolutely conclusive, in case of actual total loss, between the parties 
to the policy ? 2. Was the payment of their money to the defendant more than a 
free gift, a pure act of grace on the part of the United States ? As to the first ques- 
tion, there has been an actual total loss, — a positive, complete destruction of the 
thing insured ; and I think that in this case the valuation in the policy is conclusive 
between the parties. They have by agreement settled the value, and not left it open 
to future inquiry and dispute as between themselves. (Shawe v. Felion, 2 East, 109 ; 
per Lord Abinger, delivering judgment in Young v. Turing, 2 M. & G. 601.) It 
is conclusive between the parties in respect of all rights and obligations which arise 
upon the policy. {Bruce v. Jones, 1 H. & C. 769 ; 32 L. J. Ex. 132 ; and a very 
strong case on this point, though perhaps not so strong upon the other, Nor^ oj 
England Insurance Association y. Armstrong, 21 L. T. Rep. K. s. 822 ; L. Rep. 5 
Q. B. 244.) 

Even the cases which it is said show the valuation not to be for all purposes con- 
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posed by Congress upon the court with regard to the subject-mat- 
ter of claims, over which it was empowered to exercise its jurisdic- 
tion, and with regard to the character of damages it should allow. 

elusive are, when looked at carefully and their principle considered, no exceptions to 
the general rule. Irving v. Manning^ 6 C. B. 391, shows indeed that in ascertaining 
whether or not there has been in fact a constructive total loss, the valuation in the 
policy is to be disregarded on principles of sense and justice ; but where the fact of 
the constructive total loss is aliunde established, the valuation in the policy fixes 
conclusively the sum which the insurers are to pay. If, then, there was in this case 
any right in the defendants, it arose out of the subject-matter of the insurance, and 
the valuation in the policy was conclusive between the plaintiffs and defendants. 
But, was there any right ? Was the awarding of the money by the United States 
court merely a free gift of the money, a mere act of grace on the part of the United 
States Government ? 

If it were, I am of opinion that this action would clearly be not maintainable, and 
at first sight there is much to be said for the contention that it is a mere act of grace. 
The money out of which this is paid to the defendant is a sum of money paid by 
Great Britain *to the United States, from one sovereign State to another ; and Rua- 
tonijee v. The Queen, 34 L. T. Rep. n. 8. 278 ; 36 L. T. Rep. n. 8. 190 ; 1 Q. B. 
Div. 487 ; 2 Q. B. Div. 69, is a distinct authority for holding that money being paid 
by one sovereign State to another in respect of war losses occasioned by the paying 
State to the subjects of the receiving State, gives no legal right whatever to a partic- 
ular subject of the receiving State, compensation for whose loss has been paid to that 
State, capable of being enforced in any court against the sovereign or the government 
of that State. 

It is therefore no doubt clear that the defendants could have had no legal claim 
capable of being enforced against the United States in their sovereign character. But 
it seems to be equally clear, as the result of great authorities both in England and in 
America, that if a country puts a fund of this sort in course of distribution by regular 
process amongst such of its subjects as are morally entitled to share in the fund, then 
what their subjects so recover they recover as a right, not, perhaps, enforceable by 
law, but yet with such a character of moral equity about it as makes them, in respect 
of what they so recover, trustees for those who in equity and justice are entitled to 
it. This appears to me to have been held in principle by Lord Northington, Lord 
Hardwicke, and Chancellor Kent, when chief justice of New York. The cases of 
Blaauwpot v. Da Costa, 1 Eden, 130 ; Randal v. Cockran, 1 Ves. Sen. 98 ; and 
Grade v. New York Insurance Company, 8 Johns. N. Y. Rep. 237, appear to me 
clearly to show that these great lawyers would have held the defendants in this case 
liable. 

The language of Lord Hardwicke and Lord Northington appears to me to show 
that there is a right to the benefit, or the result of which the insurers are entitled. " 
The language of Chancellor Kent, it may be said, is extrajudicial, for there was not 
such right in existence in the case before him. It is so ; but the judgment is conud- 
ered, and the deliberate opinion of Chancellor Kent is an opinion to which great 
deference is due. If this money had been received by the defendants before the 
plaintiffs had been sued, or if the cargo had not been physically destroyed, but had 
been captured, and restored by the United States in specie, could it be maintained 
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• 

We now come to inquire what qualifications are attached by law 
to the person of the suitor ; who are entitled to appear as parties, 
and have a right to prosecute cMms before this tribunal The lan- 

that the fuU amount of the policy would nevertheless have been due from the plain* 
tiffs ? I think it could not ; yet in principle there is no distinction. 
For these reasons I giye judgment for the plaintiffs. 

The defendants appealed. 

The AUomey-Qerural {Sir Henry Jame8) and Hon. A. E. Gathome Hwdy for the 
defendants. 

JJrett, Q, C, {Cokeny Q. C, and Holloms with him), for the plaintiffs. The pres- 
ent case is governed in principle by North of England Insurance Association v. 
Armstrong. In Simpson v. Thomson (38 L. T. Rep. n. s. 1 ; 3 App. Cas. 279), 
Lord Cairns, C, says: "I know of no foundation for the right of underwriters, 
except the well-known principle of law that where one person has agreed to indem- 
nify another he will, on making good the indemnity, be entitled to succeed to all the 
ways and means by which the person indemnified might have protected himself 
against or reimbursed himself for the loss." And in Stewart v. Ghreenock Marine In- 
suranee Company, 2 H. of L. Cas. (CL & Fin.) 188, Lord Cottenham, C, says : "In 
aU cases in which the subject is not actually annihilated, the assured is entitled to 
claim, and claiming as upon a total loss, must give up to the underwriters all the 
remains of the property recovered, together with all benefit and advantage belonging 
or incident to it ; or, rather, such property vests in the underwriters." Both these 
statements of the law are in point here ; and the latter decision shows that to entitle 
the underwriters to any advantage incident to the property insured, there need be no 
existing right in the assured to such benefit at the time of the loss. .Here there was 
no right in the defendants, as against the United States Government, at first ; but 
when the act of Congress passed it gave him a right. Unless it can be said that the 
awarding of compensation is a pure matter of grace and bounty on the part of the 
United States Government, and not incident to the insurance, the underwiiters are 
entitled. This is no more an act of bounty and grace than was the action of the 
British Government in the cases of the Spanish reprisals. (Randal v. Cochran, and 
BlcMuiopot V. Da Costa, vM sup.) The United States Government, by passing the 
act of Congress, have appropriated money to the defendant's claim to compensation. 
Then, as to the contention that the plaintiff's claim is excluded by the terms of the 
act of Congress, surely that act cannot deprive English underwriters of their rights in 
£nglish courts of justice. 

Chxthome Hardy replied^ 

Bramwell, L. J. I cannot (though I say so with the greatest respect) think that 
the judgment of Lord Coleridge is right ; and, although the court is not unanimous, it 
seems to me that it would be useless to take time to consider our judgment, for what we 
have to decide is a short point, and there is no complication in the case. Lord Cole- 
ridge thought that there were only two points which it was necessary to consider, for 
he said in the course of his judgment : **Two points arise : first, is the value in the 
poh'cies which have been paid absolutely conclusive in case of actual loss between the 
parties to the policies ? and secondly, was the payment of this money to the defend* 

5 
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guage of this section defines the class who may enjoy this privi- 
lege ; but it does so by implication. That is, it expressly says who 
shall not be entitled to have his claim admitted or allowed^ thus 

ants more than a free gift, a pure act of grace on the part of the United States ? " 
Now, I venture to think that there is a third, and a most important point, which is 
this : Suppose this was a free gift, was it a gift which could he called a portion of 
the salvage of the thing insured ? I agree with the reasoning and the conclusion of 
Lord Coleridge on the other points ; and, agreeing with his reasoning, I should have 
thought that if the money had been awarded because the cargo was taken by the " Ala- 
bama " simplidter, it would have been a portion of the salvage, and the present case 
would have been within the principle of the cases referred to and relied upon in his 
judgment. But there arises the third question, which was omitted in Lord Cole- 
ridgefs judgment, namely : Was this given as salvage ? I am clearly of opinion that 
it was not. In considering this question we must look at the act of Congress. It 
says that no claim shall be allowed for any loss in respect of which compensation or 
indemnity has been received from insurers, but that if an owner insures by a valued 
policy for an amount which is under the real value of the property insured, he shall 
receive nothing for the policy, but for the under-insurance he shall receive an indem- 
nity. I may use Mr. Hardy's argument as to this question. Suppose there were a 
subscription, or a grant of money, awarded for the purpose of encouraging people to 
insert moderate values in valued policies, and that a person received an indemnity for 
a loss from the sum so subscribed or awarded, it seems clear to me that this would not 
be salvage. Suppose the cargo got safe into port after payment had been made for a 
loss, so that the owners received the benefit of the full value of the cargo : in such a 
case as that could the insurers recover back more than the amount which they had 
paid under the policy ? Again, the defendants might go before this court in America 
and ask for more compensation, on the ground that they had not been really indem- 
nified if the plaintiffs are entitled to recover in this action. On a state of facts like 
that in the English cases which have been referred to {Blaauivpot v. Da Costa and 
Randal v. Cockran), and that referred to by Kent, C. J., in Grade v. New York 
Insurance Company, if proceedings had been taken in the name of the underwriters, 
saying, '* We are entitled, and we will make the assi^d a defendant if he will not 
support our claim," they would have had a cause of action against him ; but, in the 
present case, could an action be maintained by the underwriters in the United States ? 
Not for a moment. It is said that the act of Congress cannot take away the rights of 
parties in the English courts. That is true ; but this money was given under the 
act, and it seems to me that, in the distribution of ;t, the maxim cujus est dare gtts 
est disponere applies. 

I am of opinion that this money is not salvage, and that the defendants are 
entitled to keep it ; and are not bound to hand it over to the underwriters ; and, 
therefore, that the judgment ought to be reversed. 

Bagoallay, L. J. I have the misfortune to differ from my learned colleagues in 
this case, for I think that the view adopted and the reasons given by Lord Coleridge 
are correct, and I agree with them. If the distribution of this money were a mere 
act of grace on the part of the United States Government, it is clear that there would 
be no case made out on the part of the plaintiffs ; but I cannot disticg^iish the present 
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virtually leaving the right to appear as a suitor open to all other 
persons. 
The fact that Congress used this negative form of expression 

case from the cases of the Spanish reprisals, to which our attention has been called. 
{Blaautopot v. Da Costa and JRandal v. Coekran.) No doubt the Government, both 
in those cases and in the present, could have done as they thought fit, and could not 
have been compelled to distribute the money ; but they have done so, and in the 
present case, just as in the others, the fund is directed to be distributed among the 
pei-sons who may be found to be entitled to receive a share of it. Therefore, in those 
cases, persons in a similar position to that of the present plaintiffs have been held 
entitled to recover. It is said here that the money paid by the United States Govern- 
ment was not paid in respect of anything covered by the insurance, but in respect 
of the difference between the amount of the insurance and the real value of the cargo. 
But this is a valued policy, and bearing in mind the principle laid down in the North 
of England Insurance Association v. Armstrong^ vM sup,, I think the underwriters 
are entitled to recover. It is clear that the claims before the United States commis- 
sioners were made in respect of the loss of the ** Lamplighter," and the destruction of 
the cargo belonging to the defendants, which was the subject-matter of the insurance. 
Therefore in my view this appeal ought to be dismissed. 

Beett, L. J. If we had not had plenty of time to consider the point, I should 
think it right to reserve judgment, as the court is not unanimous. This money was 
in the first place recovered by the American Government from England by treaty. 
The United States Government did not bind itself in any way as to the disposal of the 
money, and there was no obligation on it to give any of that money to the present 
defendants. Therefore there was a sum of money in the hands of the Government, 
and there was no obligation binding the Government as to its disposal. The Govern- 
ment was at liberty to make a gift of it to any person, but was not bound to do so. If 
it had been paid over as a portion of the salvage, it may be that the mere fact that 
there was no obligation on the part of the Government would not prevent the money 
from being payable to the underwriters. That may be the effect of the cases before 
Lord Hardwicke and Lord Northington (Randal v, Cockran and Blaautopot v. Da 
Costa), but I doubt if that is the principle of those decisions. I should think the 
principle must be that the Government had recovered the money for the assured ; 
but if that were so, the money could not be recovered from the Government. If 
these decisions proceeded on the supposition that the money was a pure gift on the 
part of the Government, and was handed over to the assured as such, I could not 
follow the reasoning ; and, unless we are bound by the decisions, I should say that 
we ought not to follow them. If the money was paid over in the present case as part 
of the salvage of the property insured, these cases might be authorities in favor of the 
contention on behalf of the plaintiffs. In my opinion, however, the true principle is 
that the United States Government did not pay this money as salvage ; that it was 
paid not for the loss of the goods, but as a gift, because the owners of the goods were 
not insured to the full value of what they had lost. The Grovemment would have 
paid the owners of the goods if they had not been insured at all, or if they had 
entered into a policy but could not recover from the underwriters. The payment was 
not in respect of the loss, but because the owners were not fully insured. The present 
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evinces their design of throwing the door open wide to claimants. 
The only solicitude they have manifested is, lest persons might 
conceive themselves entitled to share in the fund, who never had a 
claim upon the United States to be protected against loss : or, lest 
persons who were disloyal to the Government during the rebellion, 
should suppose that their dereliction was to be overlooked, and 
that they were to have equal rights with the citizen who stood firm 
in his allegiance. Though the clause is single, it clearly embraces 
two classes of persons, foreigners and insurgents. The former por- 
tion of the clause was intended to apply to foreigners, or to per- 
sons who, once having been citizens, had by acquiring citizenship 
elsewhere renounced their right to protection at the hands of the 
United States ; the latter was aimed at rebels, or at those persons 
whether in this country or abroad, of whatever nationality, who 
countenanced and actively aided the rebellion. 

The individual who performs his duties as a citizen receives from 
the state, in return, a general protection for his person and prop- 
erty. The duty of the sovereign and the subject is reciprocal So, 
even an alien, while domiciled in a country, owes it a local and tem- 
porary allegiance, in return for the protection he enjoys. This con- 
tinues during the period of his residence. The right to protection, 
however, is not to be confounded with the right to obtain indemnity 
from the United States. 

All citizens of the United States, who had not for other reasons 
forfeited their right to call upon the Government to protect them, 
would have been entitled to prosecute their elaims in this court, 
had this portion of the section referring to the protection due from 
the United States been omitted. It is a significant fact, however. 



case is quite different from tlie English cases to which I have already referred, 
because here the money could only be recovered in America before one court. If the 
present defendants had sued in that court, stating that they were suing for the under- 
writers, or if the underwriters had sued in their own names, not one penny could 
have been recovered. In the English cases, if the assured, had declared that he was 
suing as a trustee for the underwriters, or if the underwriter were suing in his owu 
name, the person so suing would recover all the money ; but then the Government 
would pay as matter of salvage. Here the assured could not recover on behalf of the 
underwriters. I am of opinion that the act of Congress makes it a free gift, whatever 
money is paid, because the owners are under-insured, and therefore that this is 
distinguishable from the English cases, and the judgment ought to be reversed. 

JudgmfftU recened. 
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that the protection spoken of is not that general protection which 
the United States at all times and in all places, whether in the 
country or out of it, extends over its citizens. Such a clause would 
have been unnecessary. It is " protection of the United States in 
the premises'' As Judge Rayner pointed out, in one of the earliest 
decisions rendered by the court, a close examination of the act 
oro:anizin«: the court discloses the fact that " whenever those who 
suffered loss by the rebel cruisers, and for whose benefit the fund 
paid over under the Geneva award is to be distributed, are alluded 
to, they are spoken of simply as * persons,' * claimants,' &c. The 
term citizen of the United States, or citizen simply, is not men- 
tioned in the act, and the only allusions in the act tending to de- 
fine the status of those entitled to its benefits are to be found in 
this last sentence of the eleventh section." ^ 

What the statute says in respect to both protection and bear- 
ing allegiance should be construed together, not only because the 
enactment itself, unoflatii, makes these prerequisites necessary, but 
because they both have one purpose, — the exclusion of persons 
who upon principles of fairness and equity have no right to set up 
any claim to the fund. 

The words " true allegiance " appear more than once in enact- 
ments growing out of the state of the country at the close of the 
war. They occur in the Court of Claims act of March 3, 1863, 
which requires the claimant to allege, and prove that at all times he 
has borne true allegiance to the Government of the United States. 
(12 Stat, at Large, 765 ; Eev. Stat. sec. 1072.) Since the decision 
of the Supreme Court, however, in United States v. Klein, 13 WalL 
128, rendered at the December Term, 1871, in construing a simi^ 
lar clause in the captured and abandoned property act (12 Stat, at 
Lai'ge, 820), where they declared the constitutional effect of the 
proclamation of general pardon and amnesty issued by the Presi- 
dent in December, 1868, to be the relief of all persons from such 
a restriction upon their rights, the practice in the Court of Claims 
has been not to require an allegation of loyalty in the petition, or 
proof of it at the triaL^ 

1 JFarth v. United St^Ues (No. 91) Rep. 87. 

^ History, Jurisdiction, and Practice of the Conrt of Claims of the United States, 
by William A. Richardson, LL.D., one of the judges of the court (Waahington, 
1882), p. 24. Seel7Ct. CLl. 
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In the legislation we have under review, it will be noticed that the 
rebellion is the only period during which true aUegiance is required 
to be alleged and proved. By its rules the court have fixed the 
period of the rebellion as extending from April 13, 1861, to April 
9, 1865, both inclusive.^ 

Not to refine upon the meaning of words, the context and a view 
of " the mischief intended to be remedied " compel the conclusion 
that this provision of the act is to be satisfied by proving that at 
no one time during the rebellion was the complainant lacking in 
the loyalty due from him to the Government of the United States.^ 

Otherwise, had the requirement been literally enforced, no person 
could have recovered unless he was actively bearing allegiance to 
the United States ; and not only that, but if he, at any one time be- 
tween the first and the last day that the rebellion existed, was not 
a citizen of the United States, and did not reside here, or was 
not sailing under the fiag of the United States — he could not 
maintain his suit. This, however, would have led to a manifest 
absurdity. The court lent its aid to no such rigid and technical 
construction of the law. In one case the complainant alleged that 
he was a native of St Nicholas, one of the Cape de Verde Islands ; 
that he had never been naturalized ; that he bore true allegiance to 
the United States at all times during the late rebellion ; and be- 
tween April 13, 1861, and April 9, 1865, inclusive, he resided at 
Cape de Verde Islands until September 4, 1862, when he joined 
the " General Williams," on a whaling voyage from New London, 
Connecticut. He was asked if during the late rebellion he gave 
any aid or comfort to the so-called Southern Confederacy, to 

1 But see McElrath v. United States, 102 U. S. 438, where the Supreme Court of the 
United States holds that so much of the act of July 13, 1866 (14 Stat, at Large, 92), 
as provides that ** no officer in the military or naval service shall, in time of peace, be 
dismissed from service except upon and in pursuance of the sentence of a court-mar- 
tlal to that effect, or in commutation thereof,'* did not take effect before August 20, 
1866, on which day, in contemplation of law, the I'ebellion against the national au- 
thority was suppressed, and peace restored. 

2 For a case where claimant, a native of North Carolina, recovered judgment, al- 
though he belonged to the Confederate Guards at New Orleans, see Braselman v. 
United States^ No. 1762: The "Electric Spark." The brief of counsel ai^es fully 
the point that complainant was a "Union man.'* The master of the "Electric 
Spark " recovered judgment for loss of personal effects and wages. He had voted for 
the ordinance of secession at Alexandria, Ya.," thinking it would bring about peace." 
Graham y. United States, No. 630. 
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which he responded, "No, sir; I was on the side of the North.*' 
Counsel on behalf of the United States demurred, on the ground 
that an unnaturalized foreigner cannot claim indemnity. The 
question of allegiance was elaborately discussed at bar. It was 
obvious from the record that by no possibility could this Portuguese 
sailor have borne allegiance to the United States at all times dur- 
ing the rebellion. Yet the court overruled the demurrer ; the 
complainant prosecuted his claim, and subsequently recovered 
judgment.^ It may be stated, therefore, that unnaturalized for- 
eigners were not required to go farther in the matter of alle- 
giance than to prove that they never aided or gave countenance to 
the rebellion. 

But allegation and proof to this extent did not suffice in cases of 
claimants who were citizens of the United States, and who owed 
allegiance to the government Where a petitioner alleged " that 
he was not, at the times mentioned in the petition herein, nor at 
any other time or times, actively or otherwise, or in any way, en- 
gaged in making or carrying on war against the United States, or 
in aiding or abetting, in any way, shape, or manner, the so-called 
Southern Confederacy, or any person or persons engaged in rebel- 
lion or making or carrying on war against the United States afore- 
said," the court sustained the demurrer of the United States ; 
though it gave leave to complainant to amend, and subsequently 
entered judgment in his favor. The court said that the complain- 
ant had avoided the plain and simple language of the act and in 
lieu thereof introduced certain negative words. " In place of the 
averment that he bore true allegiance, he states, in substance, that 
he was not guilty of the crime of treason as defined by the Consti- 
tution." The requirement is in the nature of a condition precedent, 
and the petition must aver *' true allegiance " during the period 
specified and prove the same.* 

^ Lewis y. UnUtd States (No. 92) Rep. 36. See also Mintel y. United States 
(No. 1112), where the complfidnant, likewise a citizen of Portugal, did not reside in 
the United States or ship under the American flag till July, 1864, yet the court gave 
judgment in his favor. 

* " Williams Y, United States (No. 45) Kep. 80. Although not called upon to 
express the views of the court upon the point of what quantity or quality of proof 
the claimant ought to he obliged to give, Porter, J., who delivered the opinion, 
took occasion to add some remarks under this head. As the court acted in accord- 
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R, a resident of Savannah, Georgia, the executor of the last will 
of K., who, during the rebellion, lived in Geoigia, filed a petition for 
the share his testator owned of the barque " Lamplighter/* As to K/s 
bearing true allegiance, the petition alleged that '' during the late 
rebellion the said K, although he resided within the limits of the 
so-called Confederate States, had no connection with the war in any 
manner whatsoever, being exempt from conscription by reason of 
possessing a medical certificate of disability, and that, as far as any 
sympathy he may have had for the cause of the said Confederate 
States, he has been duly and legally pardoned." And concluded by 
averring that ''in legal intendment, and under the allegations 
already made, he has at all times borne true allegiance to the Gov- 
ernment of the United States." It appeared that Mr. K. took 
no active part in the war ; that he was exempt from military ser- 
vice; and he contributed no pecuniary aid to the Confederacy; 
that he was in his opinions opposed to the war, but that his sympa- 
thies were with the Southern people. There was no evidence of 
acts of loyalty on his part toward the United States. 

E. produced before the court exemplifications of two pardons 
issued by the then President of the United States, in the usual form, 
bearing date, respectively, on August 28, and September 23, 1865. 

The court dismissed the petition. This decision went upon the 
ground that Congress knew, when they passed the act of June 23, 
1874, what results the supreme court had reached on the subject 
of the effect of a pardon to a participant in the rebellion.^ They 

ance with these remarks in cases that subsequently came before them, it is proper'^to 
append the following extract : — 

" In the argument before us it was earnestly and ably insisted that the claimant 
might well rely on the presumption of his innocence. We admit the value of this 
principle, and agree that no man can be presumed guilty of treason or any other crime* 
until he has been proved guilty ; and when he is obliged to aver affirmatively his in- 
nocence to bring his case within the jurisdiction of a tribunal of limited powers, the 
very slightest proof ought, in reason and justice, to be s[ifB.cient prima fade evidence 
in his favor. We are clear that, in a case in which the testimony suggested no doubt 
on such a point, the claimant's own statement, under oath, should be regarded as suf- 
ficient to establish for him a prima facie case of true allegiance." Rep. 32. 

In very many cases the complainant's own testimony comprised all the evidence 
that the record oflfered to sustain the claim, but a favorable judgment was neverthe- 
less rendered. 

1 Ehind, ExW v. United States (No. 242) Rep. 33 ; Ex parte Garland, 4 WaU. 333 ; 
United States v. Klein, 13 WaU. 128 ; Carlisle v. United States, 16 Wall. 147, See also 
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enacted, not that the absence of allegiance might be supplied by 
proof of a pardon, but that the claimant should aver and prove 
that during the rebellion he actually did bear true allegiance. The 
decisions growing out of the Abandoned and Captured Property 
Act, the court said, were not pertinent, that act being founded on 
the theory that the right of a claimant, once perfect, was not 
divested by the sale of his property, and that he was ei^titled to 
the proceeds, because he was the owner of that which the proceeds 
represented.^ 

Under the Abandoned and Captured Property Act, in an action 
brought by an administratrix to recover the proceeds of property 
captured after administration, the Supreme Court have held that it 
is the loyalty of the administratrix, and not of the decedent, nor of 
the distributees, that must be established. '' The statute does not 
make it the duty of the court to inquire," says Chase, C. J., 
" whether the intestate, who had been the owner, gave aid and com* 
fort to the rebellion, but whether such aid or comfort was given by 
the actual owner at the time of capture. This owner, within the 
sense of the statute, was the administratrix.'** It would seem 
from comparing the decision of the Court of Claims in Wilson v. 
United States, 4 Ct. CI. 560, with that of the Supreme Court, in 
United States v. KUin, 13 Wall. 28, that where property was cap- 
tured in the lifetime of the decedent, it is his loyalty and not that 
of his administrator which must be ^stabUshed. 

" This court," says Rayner, J., " has decided that any one suing 
before it in a representative capacity, as guardian, executor, or ad- 
ministrator, agent, assignee in bankruptcy, &c., may be excused 
from the requirements of loyalty, allegiance, &c., without being 
necessarily entitled to the protection of the United States." ^ It 

decisions rendered since June, 1874, Osborne v. United States; Knobe v. United States, 
95 U. S. 149. Consult also the briefs of counsel and opinion of the court in Young v. 
United States, 97 U. S. 39, where the court held that a British subject, who furnished 
munitions of war and supplies to the Confederate Government, and thus gave aid and 
comfort to the rebellion, committed, in a criminal sense, no offence against the United 
States, and therefore the amnesty proclamation of the President, of December 25, 1868 
(15 Stat, at Large, 711), did not include him, so that he could maintain a suit in the 
Court of Claims under the act of March 12, 1863 (12 Stat, at Large, 820), to recover 
the proceeds of captured cotton belonging to him, that had been paid into the treasury. 

1 See Armstrong v. United States, 13 WalL 154, 

« Carroll v. United States, 13 WaU. 153. 

» Dissenting opinion in Schreiber v. United States, No. 740. 
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appears that the court did not require an administrator to allege or 
prove that he bore true allegiance to the United States at all times 
during the rebellion/ nor that the heirs did so. No objection on 
this score seems to have been raised by the counsel on behalf of 
the United States. An inspection of the record in several cases, in 
all of which, to be sure, the administrator resided during the war in 
loyal territory, satisfies one that it was not thought necessary for 
the legal representative to allege or to prove his allegiance.^ 

The words " entitled to the protection of the United States in 
the premises," were held to apply to the case of an unnaturalized 
foreigner, a subject of Portugal, who had shipped on board an 
American vessel, and by reason of so being on board at the time 
of her capture had sustained a loss.^ 

From the operation of the rule, however, admitting unnaturalized 
foreigners to prosecute claims against the fund, the court decided to 
except British subjects, frankly admitting the difficulty with which 
they had reached that conclusion. They observe that ** while 
foreigners entitled to our protection in the premises other than 
subjects of Great Britain are entitled to participate in the distribu- 
tion of this fund, and to sue in this court, we cannot see that 
British subjects are so entitled."* 

The result of this decision was to throw out of court a class of 
claims, not aggregating a large amount to be sure, but meritorious 
in character. These were claims filed by sailors, or in behalf of 
their widows and children, — Irishmen, who had left Ireland when 
very young and shipped on board American vessels : men who 
had followed the sea for a living, always under the American flag, 

1 See HutchzTison, AdmCr^ y. United States, No. 1659 ; GfUkeg, AdtiCr, t. Uniled 
States, No. 1935. 

2 W(yrth V. United States (No. 91) Rep. 85. "According to the provisions of the 
law under which this court exists we have no right to discriminate among those who 
were entitled to our protection in the premises. The public law of Christendom, and 
the muncipal law of the land, declare that foreigners, whether domiciled or tempora- 
rily sojourning on our soil, or whether on the decks of our ships, trusting to the 
security of our flag upon the high seas, are equaUy entitled to our protection against 
wrong from any foreign power, and equaUy entitled to sue for their rights in our 
courts. Therefore, on the ground of abstract justice and propriety, and upon the 
ground of legal right, we decide that foreigners, entitled to the protection of our flag 
in the premises, whether naturalized or not, haye a light to share in the distribution 
of this fund." Per Rayner, J., p. 40. 

s Gordon y. United Slates (No. 118) Rep. 41. 
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whose home was in the United States, but who had never been 
naturalized as American citizens. Under these circumstances, it 
is not .strange that the views of the court were subjected to more 
than an ordinary scrutiny by the bar^ This may be said to be the 
only case where the written opinion of the judges did not meet 
with a very general acceptance; for to many minds the acute 
and ingenious reasoning advanced in support of this decision is 
not altogether satisfactory. The learned judge alludes to the pro- 
ceedings at Geneva and the negotiations which led to arbitration, 
to say of them that while they are not authority for the guidance 
of the court, yet " in cases of doubt they are valuble in aiding us 
to arrive at a proper construction of the act of Congress which 
prescribes our duties." He then earnestly asks: "Does not na- 
tional courtesy and good faith require of us to suppose that Con- 
gress, in creating this court, never intended we should distribute 
this fund other than for the purposes for which Great Britain sup- 
posed she was paying it ? " 

Undoubtedly it was the duty of the court to abide by what they 
conceived to have been the intention of Congress, and no less their 
duty to ascertain what really was that intention; but it seems a 
strange inference to draw from the language of the act, and from 
the debates in Congress, that they intended to exclude from the 
benefits of the act the class of sailors to whom reference has been 
made. 

The opinion proceeds : " For instance, suppose Congress had 
chosen to keep half the fund and cover it into the treasury of the 
nation; or had directed this court to distribute it among those 
whose commercial interests had been injured by the terror and 
alarm caused by the insurgent cruisers, or among those who had 
suflfered loss by the depredations of rebel cruisers, other than the 
* Alabama,' * Florida/ and ' Shenandoah.* In such cases, would 
not Great Britain have had cause to complain that she had been 
misled, overreached, deceived ? Would our Government have been 
acting in good faith in making such disposition of this fund ? If 
Great Britain supposed, as seems to have been the case, that in 
paying this money it was to indemnify those who' had been injured 
by her failure to execute her own municipal laws, would she not 
regard any action on our own part in indemnifying her own sub- 
jects for her neglect as inconsistent with the objects and purposes 



76 BBITISH SUBJECTS NOT ADMITTED. 

for which she agres^d to the arbitration in the first place^ and to the 
payment of the money in the second place ? " 

But is this argument sound ? The United States filed claims at 
Geneva for the loss of the brig "Emily Fisher," captured, plundered 
of her cargo, and run on shore by the "Retribution." The tribunal, 
by a vote of three to two, acquitted Great Britain of responsibility 
for this capture. And yet had Congress, in 1874, enacted that the 
owners of the " Emily Fisher " and the owners of her cargo might 
share in this fund, would it have seemed to the court that Great 
Britain "would have had cause to complain that she had been 
misled, overreached, deceived 1 " 

The fallacy lies in assuming, first, that Great Britain entertained 
any supposition whatever as to the disposition of the money after 
she had paid it over ; and second, that Congress shaped legisration 
with a view of conforming to any supposed wishes or expectations 
on the part of Great Britain. If Congress had meant that unnat- 
uralized British subjects who were sailing under the American flag 
and who met with losses like their shipmates, should be denied the 
privileges of the act, they would have said so in plain terms. The 
act of 1882 effectually disposes .of the theory that Congress, in dis- 
tributing the fund, recognizes the existence of any supposed views 
of Great Britain on the subject.^ 

1 It remains to be seen how the court, as re-established, wiU treat the decision in 
Gordon v. United States, To remove any doubt, an amendment in the Senate was 
offered, covering these cases ; but while the majority undoubtedly favored the prin- 
ciple, the Senator who moved the amendment withdrew it so that the passage of the 
bill might not be endangered by sending it back to the House. This was upon the 
understanding that Congress would be asked to pass a supplemental bill to meet this 
and similar deficiencies. 

The following bill is now (June 21, 1882) pending in committee, in both Houses 
of Congress : "That the provisions of section five of the *Act re-establishing the 
Court of Commissioners of Alabama Claims, and for the distribution of the unappro- 
priated moneys of the Geneva award,' approved June fifth, eighteen hundred and 
eighty-two, for claims of the first class, shall apply to and include all claims for or 
in respect to property laden on vessels carrying the flag of the United States and 
destroyed on the high seas by Confederate cruisers, without regard to the nativity or 
nationality of the claimant, including any such claims heretofore dismissed by the 
CouH of Commissioners of Alabama Claims constituted by the act of Congress ap- 
proved June twenty-third, eighteen hundred and seventy-four, being chapter four 
hundred and fifty-nine of the laws of the Forty-third Congreite, because the claimants 
were citizens or subjects of countries other than the United States : Provided, That 
the owners of property so destroyed and the persons presenting such claims shall 
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The court at a later <j[ay extended this principle of protecting 
unnaturalized foreigners to the case of a cargo shipped on board an 
American vessel, and owned by foreigners who had at no time 
resided in the United States, and who were not themselves on 
board at the date of loss.^ As a matter of fact, the American 
colors were not flying over this vessel when the "Alabama" cap- 
tured her. She was the barque " Martaban," formerly the " Texan 
Star " ; and at the time of her capture she was sailing under the 
British flag. The circumstances attending the destruction of this 
vessel and cargo were so peculiar, and the two cases which the 
court had to deal with, growing out of this capture, were so inter- 
esting, that a brief statement may be introduced here of the facts, 
and oLthe rulings of the court. 

The barque " Texan Star " was built in Boston in 1858, hailed 
from that port and was successfully engaged in the East India 
trade. In July, 1863, her owners wrote to the master (Captain 
Pike, of Newburyport, Massachusetts) warning him that one of the 
Confederate cruisers was on her way to the East Indies and advis- 
ing that he immediately place the ship under the British flag, or 
that of some other country. Captain Pike was slow to do this, but 
in December, when he had completed loading the barque at Maul- 
main and was about ready to clear from the custom-house, the 
mail-steamer from Singapore arrived, bringing news of the destruc*- 
tion of American shipping in the Straits of Simda. In consequence 
of this he deemed it necessary, for the interest of all concerned, to 
change the flag. 

Accordingly it was arranged that Captain Pike should make a 
temporary transfer of the ship to one Currie, and that her name 
should be changed to the " Martaban," hailing from Maulmain ; 
Currie was to give in return a mortgage to the vendors for the nom- 
inal consideration of 80,000 rupees, with the understanding that 
Captain Pike should, as master^ continue to exercise the same abso- 
lute control and management of said vessel as before. Currie was to 
receive one per cent for his services in the matter. All this was 
accordingly done, and the paper-writings passed. The cargo was 

proye to the satisfaction of the court provided for in the act approved June fifth, 
eighteen hundred and eighty-two, that they were never in the service of the enemies 
of the United States and never gave aid or comfort to the late rebeUion." 
^ Schreiber v. UhiUd UttUes (No. 740) Rep. 105. 
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already on board, 12,556 bags of rice of 164 pounds each, with 
freight agreed upon at one rupee four anna^ per bag. Captain Pike 
paid the cost of the proceedings. The barque sailed on the 12th 
December, 1863, and on the 24th she was captured and, with her 
cargo, burned by the " Alabama," when within a few hours* sail of 
Singapore. 

In Captain Semmes' " Cruise of the 'Alabama' and 'Sumter"* 
(London, 1864), besides a full description of the burning of this 
vessel, there is an entry as follows : " * Texan Star ' burned, of the 
United States, from Maulmain to Singapore. Captured 24th De- 
cember, 1863, off Malacca, valued at $97,628." 

The owners filed a claim for loss of vessel and freight. The 
case was ably presented by Charles C. Beaman, Jr., Esq., of New 
York, counsel for the complainants. General Creswell, in iJehalf 
of the government, contended that the owners, having abandoned 
their flag and sought shelter under the flag of a foreign nation, had 
no standing in this court. To justify this position, he made a for- 
cible and eloquent argument, besides filing a printed brief. The 
printed brief of counsel for the complainants in reply is valuable 
for its learned discussion of the principles recognized by courts of 
admiralty and prize, and the clear distinction therein drawn be- 
tween the duties of such courts and those imposed upon the Court 
of Commissioners of Alabama Claims. 

The court (Wells, P. J., and Baldwin, J., dissenting) reached 
the following conclusions : — 

(1) The simulated transfer of a ship by American owners to a British 
subject, and the hoisting the British flag over said ship, when understood 
and intended by both parties to be done merely as a cover to prevent 
capture, and for the purpose of misleading and escaping a Confederate 
cruiser during the late civil war, was not such a conveyance as divested 
the title of the owners. Such pretended transfer was null and void as 
against the right of the owners to sue for compensation before this court ; 
and the ship having been destroyed by a Confederate cruiser, her original 
owners are not deprived of the protection of the United States in the 
premises, and the consequent right to sue for relief before this court. 

(2) If the transfer of the ship had been valid and binding, the mortgage 
of the ship to the vendors (the original owners), with absolute control and 
authority over her, invested such mortgagees in possession with the rights 
and privileges of the mortgagors — preserved to them the protection of 
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the United States in the premises — and secures to them their status as 
complainants before this court. 

(3) The forfeiture of a vessel to the United States, as provided for in 
the Act of Congress of 1792, 1 Stat, at Large, 295, Eev. Stat. sec. 4171, 
attaches not to the act of change of name and flag, and sale to a foreigner, 
but it is the failure to report the same to the collector of the proper col- 
lection district, and to obtain a new American register, that works the 
forfeiture. Therefore, where a vessel in such case is destroyed before she 
can possibly return to such district, the owners do n9t, in consequence, 
lose any of their rights to redress, or forfeit the protection of the United 
States." 

The other case, growing out of the destruction of this vessel, 
is Schreiber v. United States, decided June 21, 1876, ubi supra. 
The^argo of rice shipped at Maulmaiii for Singapore belonged to 
one Cohen, a naturalized British subject, residing at Maulmain. 
Cohen indorsed the bill of lading to Behn, Meyer, & Company, a 
firm of commission merchants at Singapore, consisting of the com- 
plainants, Frederich A. Schreiber, and Arnold Otto Meyer. This 
he forwarded by mail steamer to B. M. & Co., and at the same time 
drew his draft on them, dated December 7, 1863, for $15,000, on 
account of the shipment, as he had been accustomed to do in pre- 
vious cases. The " Martaban " was captured by the " Alabama," as 
we have seen, December 24, 1863. On that day, but before three 
o'clock p. M., complainants accepted the draft and returned it to the 
holder. Captain Semmes, as he says, " applied the torch " at 5.20 
p. M. When the draft matured the complainants paid it, as the 
consignor had become bankrupt. He soon afterwards disappeared 
from the country and was not since heard from. 

Mr. Schreiber lived in Hamburg and was in that city at the time 
of the loss. Mr. Meyer was at Singapore. 'Some time in 1863 the 
latter gentleman had taken out, at Singapore, a certificate of natu- 
ralization under XXX. Naturalization Act of Governor General of 
India, in Council, 16th July, 1852. In behalf of the firm, he sought 
redress from the local government, as a subject of Great Britain. 
He was told that at the time the cargo was shipped the vessel w^as 
under American and not British colors. In February, 1867, Mr. 
Meyer addressed a memorial to the British home government. Lonl 
Stanley at once replied, expressing his lordship's regret that he 
could not assist him. A claim by Mr. Meyer for $15,000, in behalf 
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of B. M. & Co., was presented by tbe United States at Geneva, and 
its character was not disputed by Great Britain. 

The petition was originally filed by the German Minister at 
Washington, acting as attorney in fact for the complainants ; and 
subsequently, in an amended form, by the parties themselves. The 
claim was for the value in United States currency of 15,000 Spanish 
dollars. They made no claim for $1,500 commissions they were to 
receive on the sale of the rice. 

This case, also, was elaborately discussed at bar. The complain- 
ant's counsel argued that they were entitled to protection; they 
lost their property because the vessel was destroyed as an American 
ship ; that Great Britain had repudiated any obligation to afford 
protection ; the United States had presented the claim at Ge- 
neva; Great Britain was aware of the change of flag, aniT the 
action of the two governments settled the question of protection in 
favor of the right asserted by the United States. The argument 
also extended to the disability that Mr. Meyer was under as a natu- 
ralized British subject, counsel urging that the court should restrict 
the rule in Gordon v. United States to the case of a British-bom 
subject; also that Mr. Meyer's naturalization was of effect only 
within the territory under the government of the East India Com- 
pany, and that he had not ceased to be a German subject Also, 
that complainants had borne "true allegiance" within the meaning 
of the act 

Counsel on behalf of the United States contended that the com- 
plainants being unnaturalized foreigners, not themselves on Ameri- 
can soil or under the American flag, had no right to the protection 
of the United States in the premises ; that they had considered 
the " Martaban " a British ship, and applied to the British govern- 
ment for remuneration. Besides, that complainant Meyer was a 
British naturalized subject at the time of the loss. 

The court (Eayner, J., dissenting) awarded the full amount 
claimed. It affirmed the doctrine of Worth v. United States, and 
extended its application as already stated ; holding that : — 

"(1) Foreigners who have never resided in this country, yet who have 
laden their property on board American vessels, are entitled, as to such 
property, to protection in the premises, and may recover for its value if 
destroyed. 
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" (2) The exclusion of British subjects from a right of participation in 
the Geneva fund extends only to subjects native-bom, and not to persons 
who have acquired rights of naturalization in British India, but who 
still retain their citizenship of origin." 

Jewell, J., after alluding to the opinion in Worth v. United 
States, and quoting the report as follows : ** It was a great princi- 
ple for which our government had contended from its origin — a 
principle identified with the freedom of the seas, viz., that the flag 
protected the ship and tvery person and thing ihi&tQOTL not contra- 
band," remarks : — : 

" Since that decision, which was pronounced at a very early period in 
the sittings of the court, a large number of claims have been passed upon, 
in which the claimants were persons of foreign birth not naturalized, and 
in every case the court has entered judgment in their favor, when they 
showed a loss under the provisions of the act, except in the cases of 
native-bom subjects of Great Britain. No matter what were the circum- 
stances or the place of residence, if the claimant, not a native-born subject 
of Great Britain, had goods on board of an American vessel, which were 
destroyed by the cmisers, we have given him a judgment for the value of 
the goods destroyed, always provided he showed that he did no act, during 
the late rebellion, inconsistent with true allegiance. 

" An examination of the judgments heretofore entered will show a very 
large number of cases of this sort, in no one of which was the question 
of the domicile of the claimant at the time of the loss made a subject of 
discussion.'* Page 109. 

Eayner, J., who felt himself unable to agree in the conclusions 
reached by his associates, records his views with characteristic 
energy and vigor in a long and able opinion. Having written the 
opinion in the preceding case, he feels constrained to say : " Para- 
doxical as the statement may appear at the first glance, I do not 
think it necessarily follows that because the " Martaban " was an 
American ship, quoad the relations borne by Pike and others to the 
question, she is to be regarded in the same light, so far as the rights 
of the complainants are involved." His opinion serves to elucidate 
still more fully some of the features of this unusually interesting 
case. 

As to the meaning of the requirement that the claimant must 

have been entitled to the protection of the United States in the 

premises, the learned judge concludes as follows : — 

6 
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'' We think the language of this clause of the act exactly adapted to a 
state of facts like the present, and that Congress meant to say, When- 
ever, under the circumstances of the case, the person or property of any 
claimant was so situated as to be entitled to the protection of the United 
States, you shall award to such claimant indemnity for loss ; but you 
shall have regard to the power against whom protection is claimed. If a 
claimant who either in his person or his property might otherwise have 
been entitled to our protection, was a native-bom subject of England, 
through whose negligence these losses occurred, you will not grant him 
redress. We did not engage to protect him as against the acts of his own 
government, even though as against all the rest of the world he was enti- 
tled to and would receive protection." 

Another case bearing upon the subject now under discussion is 
Zevois V. United States (No. 158) Eep. 15. The petitioner, a 
surviving partner, alleged that he was bom in Paris, France, and 
lived there during the rebellion; that he was a French subject 
and that his business at New Orleans, under the finn name of 
J. L. & Co., was conducted by his partner M., also a French subject. 
Complainant had visited this country prior to 1851, but from that 
year to 1867 he had constantly resided in Paris and did not once 
visit the United States during that period. He claimed the value 
of merchandise shipped from New York to the firm in New Orleans, 
destroyed on the "Electric Spark" July 10, 1864. The original 
petition lacking in proper averments, the complainant was allowed 
to amend, which he did. The amended petition set forth that " the 
firm was entitled, at the time of the loss, to the protection of the 
United States in the premises, under the terms of the treaty of 
February, 1855, and former treaties between France and the 
United States,** and " that L. and M. did, at all times during the 
late rebellion, conduct themselves as neutral foreigners ; and that 
during such time neither of them committed any act detrimental 
to the Government of the United States, or in violation of their 
duties as such neutrals.** 

It appeared that previous to 1862 there had been another firm of 
J. L. & Co., of which complainant was a member, together with one 
v., also a French subject residing at New Orleans. V. was engaged, 
it seems, in the liquidation of the business of the firm under a 
general power of attorney from L., from the beginning of 1862 to 
the occupation of the city by the United States troops. In the 
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course of liquidation he purchased $10,000 of New Orleans city 
bonds, paying for them in Confederate money. 

The case was at first dismissed, on the ground of V.'s disloyalty, 
and that the character of V/s acts was imputable to complainant. 

A rehearing was granted, when it was satisfactorily shown that 
J. L. & Co., the firm in behalf of which the complainant claimed 
judgment, was a different firm from that between the complainant 
and v., though bearing the same name ; that the account between 
V. and the complainant had never been closed, that L had never 
authorized or ratified the purchase of the bonds by V., but con- 
sidered it a personal affair of the latter, and that the price of the 
bonds had not been placed on the books of the firm to the account 
of profit and loss. Judgment was thereupon entered for the com- 
plainant.^ 

Allusion has already been made to the suit brought in the Eng- 
lish courts by insurance companies to recover of the firm of Eodo- 
canachi Sons & Co. the proceeds of the judgment obtained by them 
in this court for loss of goods which the companies had insured on 
a valued policy .^ This claim, when presented, raised a question as 
to the nationality of the firm under a state of facts as follows : — 

1 See Schreiber v. United StcUeSf Rep. 109, where the court (Jewell, J.), after re- 
citing the facts in this case, remark : 

** Between that case and the present there are no differences. Levois was a non- 
resident alien, as are the petitioners in the case now under consideration." 

Rayner, J., dissenting (as previously stated) in Schreiber v. United States upon this 
language of the court, comments as follows : "Levois v. United States is by no means 
an adjudication of this question. That was the case of a representative, a surviving 
partner of a businsss firm which did for many years, and does yet, carry on a mercan- 
tile enterprise in New Orleans, on American soil and under American protection. I 
admit that, with me, Levois did barely escape the fatal objection of being an unnatu- 
ralized foreigner who has continuously resided in a foreign land. But the award was 
not to him in his individual character, it was to him as the member of a firm that 
had invested their money in our country. That business firm was consequently 
entitled to the protection of the Government, and his right as surviving partner to 
recover the assets of the firm, and settle up its affairs, is recognized by the general 
municipal law of the land. Just as, in awarding to an insurance company the amount 
of its losses over its gains, we do not inquire whether any member of the company 
may or may not be an unnaturalized foreigner, non-resident in this country. It is to 
the corporation, as a corporation, we make the award ; because it is the corporation 
ds a corporation that is entitled to the benefit of our law and the protection of our 
Government; And so in regard to a business firm. It was to Levois as surviving 
partner of a firm entitled to the benefit of our laws and the protection of our Govern- 
ment that we made the award.'* 2 jinte, p. 61 et seq. 
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The principal house of Eodocanachi Sons & Co. was located, at 
the time of the loss, at Leghorn, Italy. It had branches in London, 
Marseilles, and Odessa. The firm bought goods through their agents 
in New York, which were laden on the "Lamplighter" and the 
** Brilliant," both of which vessels were destroyed by the " Alabama." 
The bill of lading of the tobacco shipped on the " Lamplighter" was 
to the order of Messrs. Eodocanachi Sons & Co., London. They 
indorsed it, after actual loss, but before the news had reached Lon- 
don, to Eodocanachi Sons & Co., of Leghorn. Two of the firm lived 
in London, one of whom was a naturalized British subject; the 
other was not naturalized till 1868. 

Counsel for the complainants argued that because one of the firm 
happened to be a naturalized British subject at the time the loss 
occurred, the firm was not thereby prevented from recovering the 
full value of the cargoes. That partner upon settlement will not 
receive more than one twelfth of what the firm recovers. Indi- 
vidual partners are required to make individual claims, as a con- 
venient rule of court, not because by act of Congress a firm may 
not be considered a person, and bring their claim in solido. His 
certificate of naturalization excepted " any rights and capacities of 
a natural-born British subject out of and beyond the dominions 
of the British Crown and the limits thereof." He had no right 
to the protection of the British. government as to any property 
" out of and beyond the dominions of the British Crown," and in 
that is distinguished from a native-born British subject. He can 
fairly be considered as a foreigner of some other nation than Great 
Britain.^ 

While the nationality of a corporation is that of the sovereignty 
which creates it, and that of a firm is the nationality of its individual 
partners, still, where a firm has a main house in one country, with 
branches in other countries, the analogy between a corporation and 
a partnership is complete, and the country where the main house is 
.situated gives the firm the impress of its nationality. The • goods 
destroyed were Italian property, the domicile of the firm being in 

* Asian's Case, App. Rep, British Commissioners on Naturalization, 1869, p. 76 ; 
Foreign Office Circular, January 8, 1851 ; Cockbum on Nationality, pp. 115, 116 ; 
United States For. Rel., 1873, part 2, p. 1350 ; Sophocles Theologo*s Case, iUd., p. 
1351 ; Schreiher v. United States (No. 740) ; 7 & 8 Vict. c. 66', 10 & 11 Vict., c. 83 ; 
ff^orth V. United States (No. 91). 
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Italy. The Cheshire, 3 Wall. 231 ; Aug. and Ames on Corp. 
§ 108; Regina v. Arnaud, 9 Q. B. 806. 

The requirement that a person must be entitled to the protection 
of the United States is satisfied by a firm's being so entitled, even 
though a partner might not be. 

Judgment was rendered for the complainants in the full amount 
claimed. 

The complainant, who was a fireman on board the steamer 
" Electric Spark," filed his petition for loss of personal effects and 
of wages resulting from the capture of that vessel on the 10th July, 
1864. It appeared from the testimony that complainant was born 
in Ireland in 1820, and came to this country in 1847. He lived in 
the city of New York, and sailed out of that port " on vessels under 
the flag and register of the United States, since 1859." It further 
appeared that in 1857 he declared his intention to become a citizen 
of the United States ; as a matter of fact, however, he was not 
naturalized until 1865. 

Mr. James Lowndes, his counsel, called the attention of the court 
to Rev. St. sect. 2174, extending certain privileges of protection to 
seamen, being foreigners, who declare their intention of becoming 
citizens of the United States. 

The counsel in behalf of the United States contended that this 
provision of law was a re-enactment of section nine of the act of 
June 7, 1872 (17 Stat at Large, 268), and not having been in force 
at the date of the loss, it had no application to this case. 

The court, following the ruling in Gordon v. United States} dis- 
missed the petition.2 

L. and M. were partners doing business in the city of New York, 
under the firm name of L. & M. They filed a petition for value of 
certain wheat alleged to have been destroyed October 23, 1862, 
on board the *' Lafayette." The prayer of the petition was for a 
judgment for one half the amount of the loss to L. and the other 
half to M. L., it appears, was by birth a citizen of the United 
States ; but M. was born in Ireland and came to this country in 
1860 and ever since resided in the city of New York. M. was 
naturalized in 1872. Upon demurrer it was held that M. was not 
entitled to recover.^ Subsequently the court entered judgment in 

1 Ante, p. 74. 

« Hutchinson v. UniUd States (No. 1797) Bep. 16. « Bep. 40. 
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favor of L. for a sum which appears to be one half of the entire 
loss.^ 

It ought to be stated, before taking leave of this branch of the 
subject, that in several claims of aliens, where judgment was en- 
tered for loss of peraonal effects and wages, the complainants were 
sailors on board American ships, making a voyage under the Amer- 
ican flag for the first time.^ 

WHAT CLAIMS ADMISSIBLE. 

Section 5. That the first class shall be for claims di- 
rectly resulting from damage done on the high seas by 
Confederate cruisers during the late rebellion, including 
vessels and cargoes attacked on the high seas, although 
the loss or damage occurred within four miles of the 
shore, excluding claims which have been proved pursu- 
ant to section eleven of said chapter four hundred and 
fifty-nine. The second class shall be for claims for the 
payment of premiums for war risks, whether paid to cor- 
porations, agents, or individuals, after the sailing of any 
Confederate cruiser. 

It does not fall within the province of this work, nor indeed 
would it be proper to seek in any way to anticipate the decisions 
that the court will in all probability be called upon to render in 
construing the meaning of doubtful passages in the act of 1882. 
But it is an eminently useful and fit task to explore the statute with 
a view to pointing out the purpose, as generally understood, of those 
who enacted it, and to comment upon such plain and undisputed 
features as may arrest our attention. Avoiding inquiries of a 
purely speculative character, therefore, let us see the extent of the 
jurisdiction conferred upon the newly established court, the points 
of resemblance and of divergence, as compared with the limits to 
which the jurisdiction of its predecessor was confined. 

1 Lcyrd v. XJniied States (No. 233) Rep. 16. See Uniied SkUes v. Bums^ 12 "WalL 
246. Of. Schreiner v. UniUd States, 6 Ct of 01. 359. 

* See remarks of Jewell, J., in Schreiber y. United States^ Bep. 111. 
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One or two verbal changes, though of little moment, may not 
altogether be overlooked, but may be dismissed from view after a 
simple mention of their existence. 

The senior judge is now designated as " the presiding justice " 
(act of 1882, sect. 2) ; whereas the opening section of the former 
act provides that " the President shall designate, by appointment, 
one of said judges to be presiding judge of the court." 

The " Alabama " and her sister ships are termed, in the act of 
1874, the " so-called insurgent cruisers." At this later day Con- 
gress, adopting the expression used in the award itself, styles the 
vessels " Confederate cruisers." 

It so happens that the earlier act does not direct the court in 
terms to "enter judgments." It provides that the judges shall 
"decide questions" (section two), "determine and award" upon 
claims (section seven), " adjudicate " (section nine), "decide upon 
the amount and validity of claims " (section eleven), and " allow " 
claims (section twelve). The word "judgment" does not appear till 
we reach section thirteen, where it is enacted that an allowance of 
interest " shall not be included in or added to the amount for which 
judgment may be rendei*ed" on the claim. The word is repeated in 
following sections. 

Section 5, however, of the act just passed, expressly says that it 
shall be the duty of the court " to evier judgments for the amount 
allowed therefor in two classes." No word or term is anywhere in 
the act employed as equivalent to or as a substitute for the word 
"judgment." 

THE TWO CLASSES. 

The claimants who, from time to time, appeared before Congress, 
asking to be allowed to share in the distribution of the Geneva 
award fund, naturally divided themselves into four classes, 
namely : — . 

1. Sufferers whose property was actually destroyed by the "Ala- 
bama "or "Florida" (or their tenders), or by the "Shenandoah" 
after she left Melbourne, February 18, 1865. Great Britain having 
been held responsible for the acts of these vessels, they became 
popularly known as the " inculpated cruiser " claimants. 

2. Persons who suffered similar losses growing out of the acts of 
vessels, on account of which the United States sought to have Great 
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Britam held responsible, bat as to which Great Britain was 
acquitted l^ the tribunal, such as losses by the ''Georgia," the 
"NashviUe," &a They were called ''the exculpated cmiser" 
claimants. 

3. Insurance companies who, relying on the doctrine of subroga- 
tion, claimed that they were entitled to be subrogated to all the 
rights of the insured. 

4 Merchants and others who paid increased rates of insurance 
to protect their property against the war risks caused by the pres- 
ence of Confederate cruisers upon the high seas. These are well 
known as war-premium claimants, and are provided for in the sec- 
ond paragraph of section five. 

The carefully drawn act of June 23, 1874, together with the 
supplementary enactments, that had become needful to cany its 
provisions into full effect, was designed, as we have seen, to s^ord 
relief to every claimant of the first enumerated class, as well as to 
those insurance companies whose books showed satisfisu^torily to the 
court that they actually lost money in carrying on the business of 
insuring against war risks. Claims thus adjudicated and paid were, 
as a class, removed from the further consideration of Congress. 
There remained, it is true, here and there an outstanding claim 
whose owner, for some reason, had failed to file his petition in 
season. But it is likely that these " unrepresented claims " are not 
in number or amount very considerable.^ It is likewise true that 
claimants of the first class have petitioned Congress to allow them 
two per cent additional interest on the amount of their losses, so 
that they shall have received six and not simply four per cent 
interest Of the grounds on which they base their demand to be 
thus additionally compensated some slight mention will be here- 
after mada It may, therefore, in general terms be said that since 
1874 claimants have constituted the second^ third, and fourth classes 
above stated. Indeed, the majority report of the Committee on the 
Judiciary of the House of Bepresentatives, of February 8, 1882, 
recommending the passage of the bill which, without amendment, 
is the statute law we are now cousidering, says : — 

^ The writer is familiar with an instance where the master of a vessel trading to 
the coast of Africa was ahsent from home for four years, during which period he heard 
of the existence of the court at too late a day to send forward his petition to be filed. 
He had been mate of a barque that was captured by the ** Alabama." 
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" There are three classes of claimants : 

First. The insurance companies who claim to be subrogated to the 
rights of the assured. Their claim to be reimbursed for the actual losses 
made in their business has already been satisfied under the act of 1874. 
Hence, their claim to-day is to be paid when they have actually already 
been gainers by the business. 

Second. Those who suffered damage by the acts of those Confederate 
cruisers, commonly known as the exculpated cruisers. 

Third. Those who paid increased rates of insurance 'on account of the 
war risks arising from the presence of Confederate cruisers upon the high 
seas. These are commonly known as war-premium men." 47th Congr. 
1st Session, House Eeport, No. 307, page 8. 

It may perhaps be inferred that the "first class" specified in 
this section corresponds with the " second class " above described, 
t. e, the exculpated cruiser claims and is confined to them. But 
closer inspection reveals the object of dividing the judgments into - 
two classes. On looking forward to section 8, we discover that 
Congress makes provision against the contingency of there not 
being suflBcient money to pay judgments of the first class; and 
expressly directs that they shall be paid in full before anjrthing 
whatever is paid upon judgments entered in favor of war-pre- 
mium claimants. It does not follow, therefore, that distribution 
into two classes was designed to separate from the war-premium 
claims, the exculpated cruiser claims and those only. Besides, the 
majority report referred to estimates the exculpated cruiser claims 
at something less than $1,200,000. Add to this sum interest 
thereon at four per centum per annum for fourteen years, and we 
get as a result $1,872,000. Two million of dollars may be reckoned 
a sufficiently liberal allowance for exculpated cruiser claims, and 
interest to March 31, 1877, the date when the fund amounting to 
$9,553,800 appears to have ceased to earn interest by reason of 
the cancellation of the five per cent bonds, as required by section 
fifteen of the act of 1874 If Congress, when providing for claims 
of the first class, contemplated the exculpated cruiser claims only, 
whence the necessity of guarding against the contingency of there 
not being money enough to pay them ? 

Thus much from a survey of the field of legislation. When we 
come to examine the language itself of this section we cannot 
escape reaching a like conclusion. The clause could hardly be 
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more sweeping. All claims directly resulting from damage done 
on the high seas by Confederate cruisers during the late rebellion 
are included within the first class, with a single exception, namely, 
" claims which have been proved pursuant to section eleven of said 
chapter four hundred and fifty-nine." Section 4 has already made 
it the duty of the court to receive and examine the claims just 
mentioned " in the mode [directed by] and subject to all the condi- 
tions, limitations, and provisions of said chapter four hundred and 
fifty-nine, except* as changed and modified by this act." One of 
the conditions, limitations and provisions of the act of 1874 is that 
all claims shall be filed within a certain specified time, and a claim 
not filed within that time shall not be received, docketed, or con- 
sidered ; " but every such unrepresented claim shall be deemed and 
held to be finally and conclusively waived and barred." 

Is this condition, or limitation of time, changed and modified by 
'the act of 1882 ? It is to be premised that had this latter act con- 
tained apt words reviving, re-enacting and continuing all the pro- 
visions of the act of 1874 except as changed or modified by this 
act of 1882, there could not be a doubt that the bar of the statute 
would thereby have been removed. There seems to be no good 
ground for denying to the language of section 4, just quoted, the 
same effect as if it in terms revived the provisions of the act 
of 1874. 

It must be remembered that the bar of the statute of 1874 has 
been applied to these unrepresented claims, not because they were 
not meritorious, but because the court, existing as it did for a 
limited period only, found it necessary to fix a brief limit within 
which to admit a claim to be filed. Moreover that portion of 
section 5 which excludes certain claims harmonizes with this 
construction. The claims excluded are not those which have been 
"admissible," or were "provable" under the act of 1874, but such 
only as actually have been proved, i e. heard upon the merits. 
This indicates that the new court has jurisdiction not only of a 
claim admissible under the act of 1874, whose owners failed to 
present it in season, but also of such admissible claims as the 
former tribunal dismissed for want of prosecution, or for insuffi- 
ciency of evidence or for any other defect not going to the merits 
of the claim itself. 

The High Seas. — The commonly accepted definition of this 
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familiar phrase is the Tinenclosed waters of the ocean^ and also 
those waters which are without the boundaries of low-water mark. 
In discussing the limits of admiralty jurisdiction, Chancellor Kent 
says that " The high seas mean the waters of the ocean without 
the boundary of any county, and they are within the exclusive 
jurisdiction of the admiralty when the tide is full." ^ Projecting 
headlands or promontories which include arms of the sea are 
called /awces terrcB, Eivers, harbors, creeks, basins, bays, &c., where 
the tide ebbs and flows, being thus land-locke3, are considered 
as being within the body of the county. The ancient doctrine is 
well known that where the fmtces appioached so near that a man 
standing on one shore can discern what another man is doing on 
the other shore, the water enclosed is infra corpus comitatum,^ 

The question has long been discussed whether the admiralty or 
the common-law jurisdiction extends over the water thus enclosed. 
A similar inquiry has often been made, under the statutes of the 
United States for the punishment of offences committed on the high 
seas, whether the place where the offence is alleged to have been 
committed was within the jurisdiction of the courts of the United 
States. The meaning of the words " on the high seas " as used in 
the section above-quoted may better be understood after consulting 
some of the decisions where they have been interpreted by the 
courts, as employed in acts of Congress designed for a different 
purpose than that which forms the subject of this work. At all 
events, these decisions lie within a narrow compass, and can there- 
fore detain us for a brief period only. 

A statute which has directed attention, more than any other, to 
this subject is that of April 30, 1790 (1 Stat, at Large 115), the 
twelfth section of which provides for punishing "any seaman or 
other person who shall commit manslaughter on the high seas." 
Chief Justice Marshall remarks : " If the words be taken according 
to the common understanding of mankind, if they be taken in their 
proper and received sense, the * high seas,' if not in all instances 

1 1 Kent Com. (12th ed.) *367. 

* See remarks of Mr. Justice Story in the leading case of De Lovio y. Boit, 2 GalL 
426. Where an arm of the sea, or creek, haven, basin, or bay, is so narrow that a per- 
son standing on one shore can reasonably discern and distinctly see, by the naked eye, 
what is doing on the opposite shore, the waters are within the body of the county. 
Angell on Tide Waters (2d ed. 1847} Introduction ; UniUd SUUes v. Cfrush, 5 Mas. 
290. 
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confined to the ocean which washes a coast, can never extend to a 
river about half a mile wide, and in the interior of a country." 
In this case the Supreme Court held that there was no jurisdiction 
in the Circuit Court over a manslaughter committed on board an 
American ship lying in the Eiver Tigris, ofiT Wampoa, in China, 
one hundred yards from shore, in four and a half fathoms water 
and below the low-water mark, thirty-five miles above the mouth 
of the river. The tide ebbs and flows at this place, and the river 
is about half a mile in breadth. The prosecution, however, did not 
so much claim that the term " high seas " extended to this place in 
the river, as that the words of the eighth section of the act regard- 
ing the crime of murder, " if any person shall commit upon the 
high seas, or in any river, haven, basin or bay out of the jurisdic- 
tion of any particular state, murder, &c./' descriptive of the place 
of the commitment of the crime — should be grafted on the twelfth 
section.^ A vessel anchored within a marine league of the shore 
of the islands of Mayo and Bonavista, in an open roadstead, where 
ships ride under the shelter of the land only at a season when the 
course of the wind is invariable, is upon the high seas, within the 
meaning of the same act.^ But where the offence charged was 
burning a ship, and the proof showed the act was committed in 
Mango Bay, Island of Bermuda, a bay entirely land-locked and 
enclosed from the sea by a reef and island, Mr. Justice Story held 
that there was no jurisdiction. The ship was lying about a quarter 
of a mile from shore ; and the distance between the forelands of 
the bay was about three quarters of a mile. " It does not appear," 

1 United Stales v. WiUberger, 5 Wheat. 76. Mr. Ingersoll, of counsel for the 
Government, said in argument : "The term high sea does not necessarily import 
deep sea ; although the classical writers frequently use the correspondent Latin words 
in that figurative sense, as altum cequor, altissimum Jlumen" &c. p. 85. See also 
Mr. Wheaton's note to this case. 

2 United States v. Pirates, 5 Wheat. 184. "It is historically known that in 
prosecuting trade with many places, vessels lie at anchor in open situations (and 
especially where the trade-winds blow, under the lee of the land). Such vessels are 
neither in a river, haven, basin, or bay, and are nowhere unless it be on the seas. 
Being at anchor is immaterial, for this might happen in a thousand places in the 
open ocean, as on the banks of Newfoundland." Per Johnson, J., p. 200. So, of 
the roads at St. Jago, Cape de Verde Islands, half a mile from the shore. United 
States v. Eoss, 1 Gall. 624. See United States v. Davis, 2 Sumn. 482, a place within 
a coral reef, covered at high and uncovered at low water, where there was doubt ex- 
pressed as to criminal jurisdiction. 
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he observes, " that in any just sense, Mango Bay can be considered 
as the high seas ; it is entirely land-locked and enclosed." ^ Chan- 
cellor Kent, referring to this decision, adds that " the cases are so 
conflicting it is impossible to arrive at any definite conclusions on 
the subject." ^ 

Judge Betts thought that clearly there was no jurisdiction over 
an ofiTence committed at a point in the East Eiver between the 
main land and Long Island, where the breadth of water is not 
beyond the reach of ordinary eyesight, and does not exceed two 
miles. This was an indictment brought under section one of the 
act of March 26, 1804, for destroying a vessel lying at that point 
in the river (2 Stat, at Large, 290). " It appears to us very mani- 
fest," the opinion says, " that Congress, prior and subsequently to 
the enactment under consideration, has, in its criminal legislation, 
sedulously evinced the intention to use the term high seas in its 
popular and natural sense, and in contradistinction to mere tide- 
waters flowing in ports, havens, and basins. Thus in the eighth 
section of the act of April 30, 1790, and in the fourth, fifth, sixth, 
seventh, eighth and eleventh sections of the act of March 3, 1825 
(4 Stat, at Large, 115), high seas are discriminated from rivers, 
havens, basins, and bays, whicli are not within any State in the 
Union, all the enactments importing equivocally the meaning of 
Congress, that the term high seas alone embraces no waters that 
are land-locked in their position, and are subject to territorial 
Jurisdiction." ^ 

In 1860 a question of jurisdiction under the act of 1790 came 
before the same court in a case of mutiny which occurred on board 
an American brig lying at Palermo, Sicily. She lay out in what 
was called the harbor, fastened to the shore by cables; and was 
not at any pier or wharf, or within any enclosed dock. Her com- 
munication with the land was effected by means of boats. The 
court, upon a review of the facts, had no doubt of its jurisdiction. 
The case does not show whether the harbor is land-locked or en- 
closed between headlands, and to be deemed for that reason not a 
part of the high seas.^ 

1 United States v. Bohvnsonj 4 Mas. 307. 
« 1 Kent Cora. (12th ed.) •367, note. 
« United StaUs v. Wilsm, 3 Blatchf. 439. 
« United States y. Seagrist, 4 Blatchf. 420. 
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It would thus seem to be an open question whether damage done 
by a cruiser upon waters enclosed by headlands, near enough to 
each other to be treated ^^ fauces terroB, ought to be treated as done 
upon the high seas. Such waters are quite a different thing from 
the three miles' belt embraced within what is familiarly known as 
the marine league ; and the rights and authority of a state over the 
waters of the sea that wash her shores are by no means so well 
settled as the power she may exercise over waters upon her coast 
lying between headlands. 

Stated very briefly, the modem doctrine, as generally accepted, 
is that a state is entitled to a certain extension of territory, in a 
certain sense of that word, beyond low-water mark As in the case 
of many other rights, this extension of territorial jurisdiction had 
its origin in might. At first, its limits were contested, and after 
having varied from one hundred miles down to three miles, the 
latter distance has at last, by the consent of nations, been fixed, it 
being the supposed range of a cannon-shot. For this purpose a 
cannon-shot is estimated at a marine league, which is a little short 
of three and a half English miles. This limit has been recognized 
and adopted in treaties; though, with a view to protecting the 
revenue against smuggling, a longer distance has sometimes been 
claimed. Now that improvements in ordnance have increased 
the range of a cannon-shot, it would seem as if an extension beyond 
the limits of the marine league might be looked for. As yet no 
change has been effected. " When Azuni wrote in 1796 his ' Sistema 
dei Principii del Diritto Marittimo ' ^ he complained," says Sir Eobert 
Phillimore, " that the limit was still undecided, and hoped the three 
miles distance would be agreed upon, as, without doubt, it was the 
greatest distance cannon-shot could ever be made to reach." ^ 
, This outline of general principles is drawn from the very valuable 
opinions delivered in the leading case of Uie Queen v. Keyn^ 
which occupied the attention of the judges in the Crown Cases 
Eeserved Court, and was argued by eminent counsel, no longer ago 
than 1876. An inquiry into the nature and extent of the juris- 
diction of England over the open sea within three miles of her coast, 
taxed the learning and the talents of the full bench, including that 



I'Vol. I. p. 67. 

« Per Sir B. Phillimore, in The Queen v. Ke^, 2 Ex. D. 73. « Ibid, 
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eminent admiralty laVyer, Sir Robert Phillimore. The case was 
of novel impression, and the judges delivered written judgments. 
Though the result is a conflict of views, the discussion takes so 
ample a range and brings out such an array of authorities diffi- 
cult of access elsewhere, that it will fully repay a careful study. 

The question certified to the bench was one of jurisdiction. It 
arose in a criminal case as follows. The prisoner, a German, was 
indicted at the Central Criminal Court for manslaughter on the 
high seas. He was the officer in command of the " Franconia," a 
German steamer carrying the mails from Hamburg to St. Thomas, 
in the West Indies. About a mile and nine tenths from Dover 
pierhead, and within two and a half miles from Dover beach, the 
" Franconia " ran into the British steamer " Strathclyde," from Lon- 
don for Bombay, in consequence of which the latter steamer was 
sunk, and the deceased, a passenger, was drowned. The jury found 
the prisoner guilty. His counsel objected that the court had no 
jurisdiction, and this question was taken up for the opinion of the 
Court for Crown Cases Eeserved. May 6-13 it was argued before 
Kelly C. B., Sir R. Phillimore, Lush, Field, and Lindley JJ., and 
Pollock B., — by Benjamin Q. C. (Cohen Q. C, Phillimore and 
Stubbs with him) for the prisoner ; and by Sir H. Gififard S. G. (Po- 
land, C. Bowen, and Straight with him) for the prosecution. The 
court being divided, the case was directed to be reargued. June 
16-23, the rehearing was had before Cockbum C. J., Lord Coleridge 
C. J., Kelly C. B., Sir R Phillimore, Bramwell, Pollock and 
Amphlett BB., Lush, Brett, Grove, Denman, Archibald, Field, and 
Lindley JJ. 

The court were again divided, but this time a majority concluded 
that there was no jurisdiction. The opinions were pronounced 
November 11th and 13th. That of Chief Justice Cockbum ex- 
tends through eighty printed pages, its length, as compared with 
the remarks of any one of his brethren, recalling to mind the pro- 
portion his opinion at Geneva bears to those of the other arbitrators. 

The judges stood seven to six.^ Held by Cockburn C. J., Kelly 
C. B., Bramwell J. A., Lush and Field JJ., Sir. R Phillimore, and 
Pollock B. that prior to 28 Hen. VIII. c. 15, the admiralty had no 

^ Mr. Justice Archibald had seen the judgment of the Lord Chief Justice and con- 
curred therein, p. 238, He died before the judgments were delivered. Besides this 
case, see Mr. Dana's note to Wheaton*s International Law (Dana's ed.), p. 258. 
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jurisdiction to try offences by foreigners on board foreign ships, 
whether within or without the limits of three miles from shore ; 
that that statute and subsequent legislation only transferred to the 
common-law courts and the Central Criminal Court the juris- 
diction formerly vested in the admiralty, and that without special 
statute the Central Criminal Court had no power to try this offence. 

Lord Coleridge C. J., Brett and Amphlett JJA., Grove, Denman, 
and Lindley J J., were of opinion that the sea within three miles of 
the coast of England is part of the territory of England, and that the 
English criminal law extends over it; that the admiralty formerly 
had, aud the Central Criminal Court now has, the power to try of- 
fences committed there, though on board foreign ships. Kelly C. B., 
and Sir R Phillimore were further of opinion that by the principles 
of international law the power of a nation over the sea within 
three miles of its coasts is only for certain limited purposes ; and 
that Parliament cannot consistently with those principles apply 
English criminal law within those limits. 

In concluding an examination of the meaning of this term, " the 
high seas," it may not be unprofitable to read what Hopkinson, J., 
says in United States v. Kessler^ 1 Baldw. 15, also an indictment 
under the act of 1790. It had been contended that inasmuch as the 
offence had been committed within a marine league of the shore of 
the United States, the court for that reason had jurisdiction : 

" I am not of this opinion. The jurisdiction of this court is derived wholly 
from the act of Congress on this subject. The description of the place to 
which or over which it extends is the high seas. If, then, the space 
within the marine league is not comprehended within this description, 
this court has no jurisdiction over it : if it be comprehended, as it cer- 
tainly is, then it is so because it is a part of the high seas, l^othing is 
added to the jurisdiction of the courts of the United States by reason of 
the offence having been committed within this distance of their coast ; 
nothing is taken from it by reason of its having been conmiitted within 
the jurisdictional limits of a foreign government, within a marine league 
of the shore, if done on the high seas, which are held to be any waters on 
the sea coast without the boundaries of low-water mark. It follows from 
these principles that if this court has no power under the act of Congress 
to try and punish this offence committed on board of a foreign vessel on 
the ocean, it acquires no such power because she was within a marine 
league of our coast when the offence was committed." 
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Cruisers. — It is important to ascertain what is meant by this 
term. Webster says that a " cruiser" is " a person or a ship that 
cruises;" and he defines the verb "to cruise" as "to sail back 
and forth, or to rove on the ocean, in search of an enemy's ships 
for capture, or for protecting commerce." Worcester's definitions 
are : 1. To rove over the sea without any certain course, with a 
view to capture an enemy's ships, or for protecting commerce, or 
for plunder as a pirate ; 2. To make a voyage at sea. Falconer, 
in his valuable Universal Dictionary of the Marine, defines a cruise 
as "a voyage or expedition in quest of vessels or fleets of the 
enemy which may be expected to sail in any particular track at 
a certain season of the year. The region in which these cruises 
are performed is usually termed the rendezvous, or cruising lati- 
tude. When the ships employed for this purpose, which are 
accordingly called cruisers, have arrived at the destined station, 
they traverse the sea backwards and forwards, under an easy sail 
and within a limited space, conjectured to be in the track of their 
expected adversaries." Cruisers are commonly the best sailing- 
ships, appointed by the Admiralty to cruise in some certain lati- 
tudes in order to meet with and apprehend or destroy the enemy. 
They are generally of the smallest rates, and must by no means 
leave their stations during the time limited, except forced thereto 
by some damage received, or by stress of weather.^ The only 
material diflPerence between a privateer and a ship sailing under 
a letter of marque is the use to be made of their commissions. 
The one intends to cruise in search of prizes, and the other intends 
to attack and take only what may fall in her way.^ 

The meaning of the word " cruise," as used in 1814 in the ship- 
ping articles of an American privateer, came before Mr. Justice 
Story in the First Circuit. The agreement was that the privateer 
should cruise where the owners should direct; that three-fifths of 
the prizes taken during the cruise should belong to the owners, and 
two-fifths to the crew ; that the officers and crew should repair on 
board immediately when ordered, and remain for three months 
from the time of sailing, unless the cruise was sooner completed in 
the opinion of the owners. She sailed on her cruise, and was com- 
pelled — in consequence of injuries received in an engagement, 

1 Weskett, Dig. of Insurance, 156. See St. 6 Anne, c. 18. 
* Per Jackson, J. ; Wiggin y. Amory, .18 Mass. 127. 

7 
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and from stress of weather — to go into France for repairs. While 
in France the three months elapsed, and the crew refused to 
remain unless they signed new articles for a second cruise. After 
the new articles were signed, the privateer sailed for home and made 
captures on the way. Held, that the cruise was not legally broken 
up in France ; that the assignees of shares on the original cruise, 
and the officers and crew who were put on board of prizes captured 
on the outward voyage, were entitled to share in the prizes made 
aft^r the departure from France.^ 

From these authorities we may gather that the commonly ac- 
cepted meaning of cruiser is an armed vessel that sails upon a 
voyage.^ On the 17th April, 1861, Jefferson Davis issued a proc- 
lamation inviting "all who desire, by service in private armed 
vessels on the high seas, to aid the Government, to make applica- 
tion for commissions or letters of marque and reprisal, to be issued 
under the seal of the Confederate States." On the 6th May, 1861, 
the Congress of the Confederate States passed an act entitled " An 
act recognizing the existence of war between the United States 

* The BrutuSf 2 Gall. 526. It was ai^ed that "cruise" ex vi termini imports 
the period of time during which a vessel is engaged on the ocean for the purpose of 
making captures without any return to port — Story, J. : By a cruise I understand 
a voyage for the purpose of making captures Jure belli. Lord Mansfield, in Syers v. 
Bridge, Dough 527, has said that it is a well-known expression for a connected por- 
tion of time. This language is used with reference to a policy then before him con- 
taining ** a liberty to cruise six weeks," which, it was contended, meant a cruising 
for six weeks, not merely in succession, but at distinct intervals, if the aggregate 
time did not exceed that space. His lordship is not therefore to be understood to 
assert that a cruise ex vi termini includes a given portion of time without reference 
to the place of commencement or termination, but only that it includes a connected 
portion or immediate succession of time, in whatever manner the same may be calcu- 
lated. And this is true also as to a voyage. The boundaries of a cruise, like those 
of a voyage, may be defined by local limits or by artificial time, or by both com- 
bined. ... In short, a cruise is nothing but a voyage for a given purpose, and may 
therefore be properly defined to be a cruising voyage, or voyage to make captures 
jure belli, and so it is clearly considered in our statutes (Act 26 June, 1812, ch. 107, 
sect. 10) [2 Stat, at Large, 761]. And a cruise, like a voyage, imports a definite 
place of commencement and termination, unless that construction be repelled by the 
context ... If no provision is made to the contrary, it must be presumed that 
a cruise comprehends a return to the country, if not to the home port, of the priva- 
teer. 538, 540. 

2 See Neutrality Act, April 20, 1818 (3 Stat at Large, 447), sects. 5 and 6, 
where the words, "ship of war, cruiser, or other armed vessel," are frequently em- 
ployed. Rev. St sects. 5285, 52^7. 
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and the Confederate States, and concerning letters of marque, 
prizes, and prize goods." This authorized the President of the 
Confederate States to issue to private vessels commissions or let- 
ters of marque and general reprisal, &c.^ 

It would therefore seem that the proper meaning to be attached 
to the term " Confederate cruiser," as used in this section, is an 
armed vessel sailing on the high seas to make captures by virtue 
of authority given by the President of the Confederate States. 
Undoubtedly captures were made by armed vessels (or armed men) 
acting in the interest of the cause of the Confederacy, under cir- 
cumstances that would not bring them within this definition of the 
term " Confederate cruiser."^ 

At the outbreak of hostilities, there may have been now and then 
an instance where a small armed steamer lay in wait, either at the 
mouth of a river, or just within some inlet, and, sallying out, cap- 
tured a passing vessel. Should a claim founded upon a capture in 
such a case as this be presented to the court, questions of a novel 
and interesting nature may well arise. Whatever the court shall 
decide as to its jurisdiction over claims for losses thus incurred, it 
is quite possible to conceive, in advance of any decision, that cases 
do exist where owners of vessels and cargoes suffered loss by cap- 
ture, and where the loss was inflicted by an armed boat acting in the 
interest of the Confederate States, yet under such circumstances 
that they are not entitled to indemnity under the provisions of the 
present statute. 

The following is a list comprising, as nearly as can be conveniently 

1 British Case. Papers relating to the Treaty of Washington, vol. i p. 214. 

^ Such, for instance, is the case of the *' Chesapeake." She was a steamer ply- 
ing between New York and Portland, Me. While at sea, bound for the latter port, 
she was seized by a party of men who had come on board at New York disguised as 
passengers. They acted under authority of the Confederate States. They took the 
steamer into ports of the British Provinces, but made no effort to have the capture 
adjudicated in a court of prize. Upon proceedings instituted by the Crown at Hali- 
fax, the Vice- Admiralty Court decreed that the steamer should be given up to her 
owners. The Queen v. The Chesapeake, 26 Law Reporter, 271. 

A party of Confederates in disguise captured a steamer running between Baltimore 
and Washington, — the "St. Nicholas," — near Point Lookout, in Chesapeake Bay, 
in June, 1861. The leader came on board the steamer at Baltimore, disguised as 
a " French lady ; " and others of the party wore the dress and brought with them 
the tools of mechanics. The captors proceeded to the mouth of the Rappahannock, 
where they captured three large schooners, which they took to Fredericksburg. 
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ascertained, the names of the armed vessels making captures, and the 
names of the prizes that were taken which were not included in 
the provisions of the act of 1874. Nearly all represent captures of 
which some record exists on the files of the Department of 
State. But it is to be remembered that, as a general rule, it was 
not until ground of complaint existed against Great Britain, that 
owners of captured property sought the aid of the Department of 
State, and sent there a statement of their losses. The list is pre- 
pared, in part, from the Revised List of Claims, as presented at 
Geneva, and in part from other sources, chiefly from newspaper 
accounts of that day. Its accuracy or completeness, therefore, is 
not to be assumed ; nothing more can be claimed for it than that it 
is believed to be approximately correct : ^ 

The "Boston." — " Lenox," barque ; " Texana," barque. 

The " Calhoun." — " EUa," schooner ; " John Adams," schooner ; " Mer- 
maid," schooner; "Milan," ship; "Ocean Eagle," barque; "Pan- 
ama," brig. 

The " Chickamauga. " — " Albion Lincoln," barque ; "Emma L. Hall," 
barque; "M. L. Potter," barque; "Otter Kock," schooner; 
" Shooting Star," ship. 

The "Dixie."* — "Glen," barque; "Mary Alice," schooner (retaken); 
" Rowena," barque. 

The " Echo." — " Mary Goodell," schooner ; " Mary S. Thompson," brig. 

The " Georgia." — " Bold Hunter," ship ; " City of Bath," ship ; " Con- 
stitution," ship ; " Dictator," ship ; " George Griswold," ship 
(bonded); "Good Hope," barque; " John Watt," ship ; "J. W. 
Seaver," barque ; " Prince of Wales," ship. 

1 The tribunal at Genera excluded from consideration, for want of evidence, the 
claims in relation to the " Sallie," the ** Jefferson Davis," the " Music," the " Boston," 
and the **V. H. Joy," respectively. Decision and Award. Papers relating to the 
'Treaty of Washington, vol. iv. p. 53. See the "New York Herald," November 19, 
1861, for a list of vessels in the possession or under the control of the Confederacy. 
The list comprises thirty-eight steamers,j8ixteen schooners, two brigs, and one other 
vessel, fifty-seven in all. 

^ A schooner of 150 tons, and four guns. Ran the blockade at Charleston, July 
19, 1861. On July 23, captured the barque "Glen" of Portland. On the 25th, 
the schooner "Mary Alice," of New York, with sugar from the West Indies bound 
to New York. A prize crew was put on board, but the prize was retaken by the 
blockading fleet. On the 31st the "Dixie" captured the barque " Rowena," with 
coffee for Philadelphia. The captain of the " Dixie " himself took charge of the 
barque with a prize crew, and got into Charleston, August 27. From the "New 
York Herald," November 19, 1861. 
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The " Gordon " (or the " Theodora ").* " Protector," ship. 

The "Jbpp Davis." — " D. C. Pierce," barque; "Ella," echooner; 
"Enchantress," schooner; "John Crawford," ship; "John 
Welsh,"* brig; "Eowena," barque; "S. J. Waring," schooner 
(recaptured) ; " W. McGilvery," brig. 

The " V. H. Joy " (Ivby ?). — " Aballino," ship ; " Marathon," ship. 

The " Music." — " John H. Jarvis," ship ; " Marshall," ship. 

The " Nashville." — " Harvey Birch," ship; "Robert Gilfillan," 
schooner. 

The "Retribution." — "EmUy Fisher," brig; "J. P. Ellicott," brig; 
" Hanover," schooner. 

The " Sallie." — " Betsey Ames," brig ; " Granada," brig. 

The " Savannah." — " Joseph," brig. 

The "Shenandoah," (Before February 18, 1865). — "Alina," barque; 
" Charter Oak," schooner ; " Delphine," barque ; " D. Godfrey," 
barque ; " Edward," barque ; " Fillmore," ship ; " Kate Prince," 
ship (bonded) ; " Lizzie M. Stacey," schooner ; " Susan," brig. 

The "Sumter." — '•Abbie Bradford, schooner (recaptured); "Albert 
Adams," brig (released) ; " Arcade," schooner ; "Ben Dunning," 
brig (released) ; " Cuba," brig (released) ; " Daniel Trowbridge," 
schooner ; "Eben Dodge," barque ; " Golden Rocket," ship ; " Inves- 
tigator," ship (bonded); "Joseph Maxwell," brig (released); 
"Joseph Parks," brig; "Louisa Kilham," barque (released) ; 
" Machias," brig (released) ; " Montmorency " (bonded) ; " Naiad," 
brig (released) ; " Neapolitan," barque ; " Vigilant," ship ; "West 
Wind," barque (released). 

The "St. Nicholas." — "Margaret," schooner; "Mary Pierce," schoo- 
ner ; " Monticello," schooner. 

The "Tallahassee," (known also as the " Olustee^*). — "Adriatic,** 
ship; "A. J. Bird," schooner; "A. Richards," brig; "Areole," 
ship; "Atlantic," schooner; "Bay State," barque; "Billow," 
brig ; " Carrie Estelle," brig ; " Castine," ship ; " Coral Wreath," 
brig ; " E. F. Lewis," schooner ; " Empress Theresa," barque ; 

1 A small sea steamer of 500 tons, canying two gans. She lurked behind the 
eoast islands at Hatteras, and, steaming out, made some captures. She succeeded in 
running the blockade at Charleston, bringing two vessels. New York Herald, Nov. 
19, 1861. See Qumore v. United States, No. 1704. The "Protector." 

« In Nos. 1508 and 1960, claims were filed by sailors of the "John Welsh." The 
testimony of complainant in the former case alleges that she was a brig bound from 
Trinidad to Falmouth, England, with sugar — captiired by the ** Jeff Davis " about 
two hundred and fifty miles southeast from Nantucket Shoals. Ackland y. United 
States* 
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" Etta Caroline," schooner; "Floral Wreath/* schooner; " Glen- 
avon," barque ; " Goodspeed," schooner ; " Howard," schooner ; 
" J. H. Hawser," schooner ; " James Funck," pilot-boat ; ** James 
Littlefield," schooner; "Josiah Achom," schooner; "Lamont 
Dupont," schooner; "Magnolia," schooner; "Mercy Howe," 
schooner ; " North America," schooner ; " P. C. Alexander," barque ; 
"Pearl," schooner; "Easselas," schooner; "Eoan," schooner; 
" Sarah A. Boyle," schooner ; " Sarah Louisa,'* schooner ; " Spok- 
ane," schooner; "T. D. Wagner," brig; "Vapor," schooner; 
" William BeU," pUoi^boat. 

The "Winslow." — "Herbert," schooner; "Itasca," brig; "Mary 
Alice," schooner ; " Priscilla," schooner ; " Transit," schooner. 

The " York." — " George B. Baker," schooner (recaptured). ^ 

Including vessels and cargoes attacked upon the high 
SEAS. — The word "vessel," as used in the Revised Statutes, 
includes every description of water-craft or other artificial con- 
trivance used, or capable of being used, as a means of transportation 
on water.^ 

To attack a cargo upon the high seas necessarily implies an 
attack upon the vessel carrying it ; and precisely what significance 
was intended to be given to the words " and cargoes " it is not easy 
to surmise. The attack must have been made while the vessel was 
upon the high seas. What acts amount to an attack are to be 
ascertained from consulting the prize law. The fact that " all ves- 

1 The "New York Herald," of May 31, 1861, contains an article credited to the 
Kew Orleans "Bee," of May 24, from which it appears that there were at the latter 
date seven prizes awaiting process of distribution at New Orleans, representing a 
total estimated value of $170,000. The ** Milan," " Ocean Eagle," " Ella," "John 
H. Jarvis," and "Marshall." The article further states the following particulars re- 
specting these and other prizes. By the " Calhoun," ship " Milan," of Bath, Me., 
from Liverpool with salt, vessel valued at $20,000 ; barque " Ocean Eagle," of 
Thomaston, from Rockland, Maine, with lime, value $20,000 ; schooner, "Ella," of 
Philadelphia, from Tampico for Pensacola, with bananas and oranges, vessel and 
cargo valued at $5,000. 

By the " V. H. Ivy," (Joy ?) ship "Marathon," of New York, from Marseilles, in 
ballast, value, $35,000; ship "Aballino," of Boston, with a cargo of ice, vessel 
valued at $20,000. 

By the "Music," ship "Marshall" (new), from Havre in ballast, value, at least 
$50,000 ; ship "John H. Jarvis," of Boston, in baUast, value about $20,000. 

The " Calhoun" is reported in the Natchez " Courier," of May 30, 1861, as having 
taken the " John Adams," the " Mermaid," and the " Panama," whaling vessels. 
1 Reb. Record, Diary 71, 81. « Rev. Stat sect. 3. 
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sds of the navy within signal distance of the vessel or vessels 
making the capture, under such circumstances and in such condi- 
tion as to be able to render effective aid, if required," ^ are allowed 
to share in the prize, lends some aid in the solution of this ques- 
tion. It needs hardly to be added that the attack must have been 
made by a Confederate cruiser, and the loss or damage must have 
directly resulted from such attack. 

Although the loss or damage occurred wrrniN four miles 
OF the shore.. — This clause is doubtless intended to meet the 
case of certain captures which have been . thought not to come 
within the meaning of the general language that precedes it. A 
vessel may have been attacked by a cruiser on the high seas, and 
in her endeavor to escape may have run on shore, or been driven 
within the range of a hostile battery on the shore which opened its 
guns upon her and destroyed her. But it is not profitable to spec- 
ulate upon supposed cases ; it concerns us here only to regard the 
general significance of the various provisions Congre3S has seen fit 
to introduce into this act. Without enlarging, therefore, upon the 
probable design of this clause, it may be well to bear in mind that 
its language does not seek to vary the character of the loss, for 
which claim may be made. That loss is still required to be 
a loss directly resulting from damage done on the high seas by a 
Confederate cruiser ; and all that this provision does is to say that, 
if the loss shall have occurred within four miles of the shore, this 
circumstance alone shall not exclude a claimant from the benefits 
of the act. 

As we have already had occasion to see, the waters of the ocean 
not enclosed between headlands are the " high seas," notwithstand- 
ing they may be situated within the limits of a marine league from 
the shore. Consequently, the mere fact that a loss occurred within 
four miles of the shore does not remove it from the operation of the 
preceding terms of the act. Perhaps it may be contended that the 
expression " within four miles of the shore " is designed to extend 
to claimants whose property was attacked on the high seas, and as 
a result thereof actually destroyed in landlocked waters, within four 
miles of the shore, the same right to indemnity as if the loss had 
occurred upon the high seas. At all events, it may be said that to 
arrive at a true interpretation of this provision requires much 
careful study and reflection. 

1 Bey. Stat sect 4632. 
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Excluding claims which have been peoved pursuant to 

SECTION ELEVEN OF SAID CHAPTER FOUR HUNDRED AND FIFTY-NINE. 

— That " claims proved " means " claims for which judgment has 
been entered," is apparent from an inspection of the language of 
section 7 of this act, which provides that judgments of the present 
court shall be paid by the Secretary of the Treasury out of the 
money paid under the treaty and "not appropriated to claims 
proved under the provisions of said chapter four hundred and fifty- 
nine, or any act extending the time for the filing of claims there- 
under." It is a fair inference, therefore, to be drawn from the use 
of these words designating what claims are to be excluded, that, as 
already stated, claims over which the former court had jurisdic- 
tion, but which were not filed in court, or, if filed, were not dis- 
posed of upon the merits, are admissible under the present act 

Another position may safely be assumed, and that is, that proof 
once filed of record in a claim in the former court may, if rele- 
vant, be used ip cases to be brought in this court. The twelfth rule 
of the former court sanctioned the use of testimony at the trial of ' 
a case which had been taken and filed in another case. For the 
convenience of counsel in the preparation of their cases in the new 
court, references to several subjects of interest, selected from 
cases on record, are given below in a note.^ It is to be premised 

1 Mlegianee, — See brief of W. L. Putnam^ in tlie " Lafayette,** on the question of 
allegiance, protection, and domicile. Sotde v. United States, No. 615. 

Asaifffwients, — For an interestiDg case of rival claimants, consult the briefs upon the 
point of the legal effect of an alleged assignment of a part interest in the 
"Benjamin Tucker." Hieholson, AdnCr v. United States, No. 759 ; Tiuker 
T. United States, No. 829. As to remaining partner taking an assignment of 
all interests, see Dockendorff v. United States, No. 893 ; also Hevner's Petition 
in that case. See also Hevner v. Dockendorff (1876), in Supreme Court of Dis- 
trict of Columbia. Equity, No. 6038. The sul^ect of a verbal voluntary as- 
signment came before Judge Fox in the District Court of the United States 
for the District of Maine, in 1875. The complainant claimed in a bill in 
equity the money resulting from a judgment in the Court of Commissioners of 
Alabama Claims. The defendant's wife set up a verbal voluntary assignment 
to her of this claim, in 1863. The court did not find sufficient circumstances 
to sustain the allegation of an assignment, and gave judgment for complain- 
ant. As to the assignment being that of a claim against the United States, 
the language of the opinion is as follows : ''The objection was taken to this 
transfer, that it fell within the provisions of chapter eighty-one of acts of 
1858 (10 Stat, at Large, 170)» by which transfers of claims against the Uniteil 
States are made absolutely null and void, unless made and executed in the 
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that no digest or index of contents to the cases decided by the 
court has ever been published. By order of the court, however, 
the clerk prepared in 1877 a printed " Index to Claimants," giving 

presence of two witnesses after the aUowance of the claim, &c. It is a suffi- 
cient answer to this objection, that at the time of the alleged transfer there 
was no claim against the United States to be assigned, and the ease here is not 
within that act. And it has been also decided by the Court of Claims (8 Ct. 
CI. 253) Lawrence' and CroweU's case, that the purpose of the act must be 
restricted to matters before the treasury, and not to matters coming within the 
jurisdiction of other courts." MSS. Opinion. Williamson v. Colcord et ux. 
(Dec. 7, 1875). T, B, Reed for complainants ; Clarence Hale for respondents. 
(Mr. Hale has kindly furnished this note.) 

Assignee in Bankruptcy, — For a case where an assignee in bankruptcy, under the act 
of March 2, 1867, recovered judgment notwithstanding the bankrupts them- 
selres filed their claim (which was dismissed), see Hyde y. United States, No. 
824. The ** Anna F. Schmidt." Cf. Treadwell v. United States, No. 949. 

Money paid upon a judgment of this court to a claimant, who after the loss 
but. before the making of the Treaty of Washington went into bankruptcy 
under the bankrupt act of 1867, can be recovered from the claimant by the 
assignee in bankruptcy in an action for money had and received. Leonard v. 
Nye, 125 Mass. 455. It is clear that the interest of the bankrupt in the 
property destroyed by the insurgent cruiser, and his claim against any indi- 
vidual or government for compensation for such destruction, were not included 
in the choses in action, consisting of certain bills, notes, and accounts, nomi- 
nally of the value of about one thousand dollars, but in reality nearly worth- 
less, which the assignee has sold under an order of the District Court of the 
United States. Per Gray, C. J. See Jones v. Dexter, 125 Mass. 469. 

Bonded Vessels, — Claim dismissed where owners of a captured and bonded ship 
alleged that by reason of embarrassments they were obliged to lose £1,000 on 
the sale of the ship when she reached London* Emmons v. United States, 
No. 715. The " Morning Star." 

Brokers* Oommissions, — A shipbroker was to receive a commission of five per cent 
for selling a cargo of guano on the " Avon," bound to Queenstown. He sold 
the cargo "to arrive," under the agreement that the ship should proceed to 
Leith and there deliver the cai^. The commissions amounted to £468. The 
court dismissed the claim. Penhallaw v. United States, No. 1126. Cf. Olid- 
den V. United States, No. 1127, where a claim for loss of commissions of two 
and a half per cent, that were to be paid upon the freight of the same ship, 
was dismissed. 

Consignees, — H. and S., cpmmiasion merchants in Boston, for many years acted as 
factors and consignees of Y. R. & Co., Spanish subjects, merchants and 
planters in Cuba. The account between the firms was made up at the end of 
the year. During the rebellion large amounts were due H. & S.; and Dec 
81, 1862, twenty days before the capture of the *' EsteUe," the indebtedness 
amounted to $188,373.34. On the 12th day of January, 1863, Y. R. & Co. 
shipped on board the "Estelle," from Santa Cruz to Boston, an invoice, 
chiefly of sugar and molasses, of the cost- value in gold of $11,270.55, and at 
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the names of claimants^ the number of the claim, character of 
the loss, the amount and date of the judgment, the date from 
which interest is calculated, and the name of the vessel by the 

the same time forwarded to H. & S. an inyoice and bill of lading, making 
the goods delirerable to them. This shipment was made in the general course 
of credit and payment spoken of. The goods were shipped as the property 
of y. R. & Co, and on their account. On the 19th of January, 1863, the 
" Estelle," with her cargo, was captured and burned by the " Florida." Held 
(Wells, P. J., dissenting), that H. & S. were entitled to judgment for the 
amount of the invoice and bill of lading. Homer v. United States, No. 840, 
Rep. 23. 
JExculpcUed Cruisers, — The **Texana." This capture was made by the "Boston," 
but alleged as by the *' Florida " in the petition. Latter y. United States, 
No. 1919. 

The "Albion Lincoln," destroyed by the ** Chickamauga." Mattocks v. 
United States, No. 525. 

The "Constitution," destroyed by the "Georgia." Boony. United States, 
No. 1514. 

The "John Watt," destroyed by the "Georgia." GfreenY. United States, 
Ko. 1695.. 

The " Protector," alleged to have been destroyed by the "Gordon" about 
Aug. 23, 1861. Qumore v. United States, No. 1704. 

The "John Welsh," c^tured by the " Jeflf Davis." Ackland v. United 
States, No. 1508 ; Sltbsman v. United States, No. 1960. 

The "John Carver," captured by the "Jeff Davis." Ward v. United 
States, No. 1679; Darragh v. United States, No. 1698. 

The "P. C. Alexander," captured by the "Olustee." Shields v. United 
States, No. 1706. 

The " Adriatic," destroyed by the " Tallahassee." Smith v. United States, 
No. 359 ; PhUlips v. United States, No. 502. 
Freights, — An example of the computation of expenses to be deducted from gross 
freight, in order to ascertain the net freight, is to be found in the case of the 
"Golden Eagle," Exhibit F. Barling v. United States, No. 363. See also 
Cooper V. United States, No. 110, Exhibit 4. The "John A. Parks." 
This exhibit is reprinted in Baker v. United States, No. 447, Exhibit D 1. 

The scale of provisions required by the " Passengers Act, 1855," for emi- 
grants to the United States of America, each adult, the voyage eighty days, 
is printed in full at page 60 as an Exhibit, in Lt/nes v. United States, No. 
1061. The " Manchester." 
Freight List, — The freight list of the " Commonwealth," which includes the names 
of two hundred and seventeen shippers, is printed in full in Taylor v. United 
States, No. 180. 
Hawaiian Flag. — The *' Harvest," a whaler, was destroyed by the " Shenandoah" 
about March, 1865. It appearing to the court that the barque was sailing 
under Hawaiian colors, the petitions of sailors for Indemnity for losses were 
dismissed. Eldridge v. United States, No. 1254. No claim was filed by the 
owners. 
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destruction of which the loss was sustained The work is well 
done. Each claim is readily found, indexed under the name of the 
claimant, with convenient cross-references. 

Htu^nd and Wife, — As to whether husband can testify where chum is made by his 
wife as feme aole, see Kaiser y. United States, No. 1650. "The Electric 
Spark," Testimony, p. 13 ; and brief of counsel, p. 5. 

Insurance Companies. — War premiums. — In No. 257, MereharUs* Mutual Marine 
Insurance Company y. United States, will be found copies in full of policies 
of insurance against war risks. See also Haskins y. United States, No. 208, 
for copies of similar policies. 

Miiwr, — In No. 1626, Wing y. United States, the complainant filed of record a release 
under seal, executed before a notary, from his father, the complainant haying 
been a minor at the time of the loss. The claim was by a sailor for personal 
effects and wages. The same was done in Wallace y. United States, No. 
1502. 

Miscellaneous, — For a map showing the approximate route of the "Alabama," with 
location of her captures, see Sixth Annual Beport of the Chamber of Com- 
merce of the State of New York, 1864, page' 180. . . . See 7 American Law 
l^iYiew 193, and 8 Id. 13, for articles upon the subject of the Geneya Award 
and the legislation of Congress. ... A table of gold quotations, from the 
date of the suspension of specie payments till after the close of the war, will . 
be found in Hunt's Merchant's Magazine, 1865, though inaccuracies in it are 
to be discoyered. A table published in New York, in a little yolume, was in 
constant use by the court. 

Money, — A claimant, the second mate of the *' Oneida," from Shanghai for New 
York with tea, included in his petition $5,800 in gold. His entire claim was 
$11,820 (of which $8,816 represented the gold, in currency). The com- 
plainant appears to haye been the only witness to proye his haying this large 
amount of gold on board, though there was testimony tending to show that 
he was an industrious and saying man. The court awarded $6,000. Jerome 
y. United States, No. 1786. 

Outfits, — A complete list of a whaler's outfit in detail, with prices annexed, coyering 
seyen and a half pages of closely printed testimony, will be found in the 
claim of the owners of the " Brunswick." Wing y. United States, No. 1153. 

Personal Effects, — For a complete list of personal effects claimed to haye been lost 
by a shipmaster, sec petition in Howes y. United States, No. 643. The 
"Ayon." This ship was of 950 tons burden, bound from Rowland's Island 
to Queenstown with a cargo of guano. Captain HoWes had his wife and two 
children on board, and the list includes their effects. The list includes charts, 
nautical books, priyato rtores, &3., at an itemized yaluation. See also Crary 
y. United States, No. 1C06. The "B. F. Hoxie." Testimony, pp. 6, 7; Lv/ias 
y. United States, No. 148. The "Redgauntlet" 

Charts. — Exhibit A attached to petition in Snow y. United States, No. 

697. The ** Highlander." For expert testimony upon the subject of the 

yalue of nautical instruments, charts, books, kc, see Dillingham y. United 

States, No. 891. " The Mondamin." 

Claim for thirty-fiye yolumes of MSS. "Journals of My Voyage," which 
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Claims fob the payment of premiums for war risks. —^ One 
may not mistake the sense of these words, although the form of ex- 

their owner valued at $300, see Toung y. United SttUeSf No, 474. The 
" Favorite." 
Hecapture, — Hides and wool belonging to complainants were captured on the 
"Conrad" by the "Alabama," and a portion put on board the ** Saxon." 
Subsequently the United States steamer *• Vanderbilt " captured the " Saxon," 
and complainants received at New York (where the " Saxon " was condemned 
in prize) nearly all their property oiiginally shipped on the " Conrad, at an 
expense for salvage or prize-money. Hopes v. United States, No. 703. 
Behearing. — When the court does not, on its own motion, order a rehearing, it will 
be proper for counsel to submit, without argument, a brief written or printed 
petition or suggestion of the point or points thought important. If, upon 
such petition or suggestion, any judge who concurred in the decision thinks 
proper to move for a rehearing, the motion will be considered. Public Schools 
V. Walker, 9 Wall. 603. This court adopts the rule here laid down. GanneU 
V. Uniied States, No. 184, Rep. 127. 

For brief of petitioner on rehearing asking the court to add to a judgment 
already rendered of $20,168.45 the sum of $9,366.07, adducing the reasons 
therefor, see Boyd v. United States, No. 325. The " Redgauntlet."* The 
court subsequently rendered a new judgment in the sum of $25,959.14. 
Shipf Value of. — Consult testimony in Atkins v. United States, No. 217, the 
** Brilliant," particularly that of Christian F. French, a ship broker, of New 
York, and that of Richard Poillon, ship-builder. Also, Mr. Poillon's testi- 
mony in Cvshing v. United States, No. 288, the "Sonora." George D. 
Lunt's testimony, and that of John F. H. King, the publisher of the *' Ameri* 
can Lloyds," also in the " Sonora." Testimony of complainant, a ship-builder, in 
Currier Y, United States, "So, 709, the "Charles Hill." See also testimony 
of Charles F. El well, of New York, who bought and sold vessels in 1863. 
Barling v. United States, No. 663, the "Golden Eagle." BtUkley y. United 
States, No. 309 ; the '*Goodspeed." 

John K. Hammitt, a ship-builder, eighty years of age, gives a minute de- 
scription of how the barque "Conrad" was built. Newhallv. United States, 
No. 897. See Cooper v. United States, No. 110, for an equally thorough 
description of the construction of the ship "John A. Parks." 

Mr. J. "W. Butterfield's brief in King v. United States, No. 405, the 
"Palmetto," sets out the value of the vessel, according to five different 
methods of computation. 

The testimony of ship-builders and experts as given in several cases is well 
summarized by Mr. £. H. Abbott, counsel for owners of the " Commonwealth." 
Colby V. United States, Nos. 1186-1192. 

A brief prepared by the assistant counsel in behalf of the United States, 
J showing the price of whaling vessels in 1864-65, as illustrated by actual 
sales, at New Bedford and elsewhere, will be found on file in Tucker v. United 
States, No. 579, the "Isaac Rowland." , 
Wages. — For testimony upon the subject of wages of ofiicers and men on board a 
ship of 1,387 tons, in general freighting business, see Crary v. United States^ 
No. 1006, Testimony, p. 9; also Exhibit C, containing an account, kept by 
the master, of wages, with dates of payment, &c. 
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pression is susceptible of improvement. ** Enhanced payments of 
insurance" and "war premiums" are tenns of settled meaning. 
This clause calls for the. briefest possible comment. 

The requirement that payment shall have been made after the 
sailing of a Confederate cruiser shows (if, indeed, there were any 
need of showing it) that the war risks referred to are the risks of 
capture by Confederate cruisers. Kor is it necessary to say that 
the statute intends that the payment shall have been an actual, 
and not a merely nominal, transaction. If a merchant chose to be 
his own insurer, it of is no consequence that he kept an account 
with each ship, or with each shipment of goods, and charged up an 
item of premiums paid. So long as he paid out nothing, he lost 
nothing. Of course, the term " agent '* does not include the mer- 
chant's own agent, but refers only to an agent of the insurer. It 
does not appear that the introduction of this word affects in any 
way the application of the well-settled principles of the law of 
agency* 

Few questions difficult of solution are likely to occupy the court 
in the disposition of this branch of their business. Perhaps it may 
become necessary to examine the law of evidence governing the 
admissibility of the proof offered ; but the trial promises to be in 
most cases restricted to the single question of fact. Did the com- 
plainant actually and bona fde pay out certain sums of money as 
premiums of insurance against war risks ? 

Transactions of this nature are best proved by producing original 
policies and receipts. The schedules prepared and sworn to by the 
claimant, not long after the loss, and filed in the Department of 
State, are valuable as contemporaneous records. The books of 
insurance companies, or sworn copies thereof, with the suppletory 
oath of the officer who made the entries, if living, will go far 
towards establishing the genuineness of the claim and its correct 
computation. Finally, proof of the reputation and business stand- 
ing of the complainant, together with the extent and character ol 
his dealings, would be of essential service. Where papers have been 
lost, the admissibility of oral testimony as secondary evidence falls 
within the ordinary rules of law obtaining in such cases. 

Claimants who recovered judgment in the former court were 
allowed, as an item of loss, the premiums they had paid against 
both marine and war risks. To the extent of what was awarded 
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for payments of the latter kind, no claim of course can now be 
made. 

It is interesting to note that the item of " increased insurance " 
which our government submitted to the Tribunal of Arbitration at 
Geneva, in the revised list of claims, is placed at $6,146,219.71 ; 
also that many claims for war premiums were filed in the former 
court, all of which were dismissed, when reached, for want of 
jurisdiction. 

After the sailing of any Confederate cruiser. — It is not 
likely that judgment will be asked for war premiums claimed to 
have been paid prior to June 2, 1861. That is the date when the 
"Savannah," the first commissioned privateer in the Confederate 
service, escaped from Charleston. This was on the afternoon of 
Sunday ; and the next day she captured the brig " Joseph," from 
Cardenas, Cuba, for Philadelphia with a cargo of sugar. She sent 
her prize into Georgetown, South Carolina. The " Savannah " was 
of fifty-four tons burden only, carried an eighteen-pound gun 
pivoted amidships, and twenty persons — officers and crew. She 
was herself captured elune 3, 1861, by the United States brig 
" Perry," and sent to New York. The trial of her officers and crew, 
it will be remembered, on an indictment for piracy, took place in 
the following October, in the United States Circuit Court for the 
Southern District of New York. It resulted in a disagreement of 
tlie jury.^ 

Should it, however, become necessary to inquire whether a date 
earlier than June 2, 1861, can be assigned to the sailing of a Con- 
federate cruiser, a thorough research into historical records and 
documents will have to be instituted. Investigation into the true 
history of the alleged captures at New Orleans may throw some 
light upon" the subject. The " Calhoun " and other vessels are said 
to have made captures in May, 1861.^ The question recurs, were 
these vessels Confederate cruisers ; and, at that period, had they 
" sailed " within the meaning of the act ? 

1 "Trial of the Officers and Crew of the Privateer 'Savannah* on the Charge of 
Piracy." New York, 1862. The commission, signed hy President Jefferson Davis 
bore date "Montgomery, May 8, 1861." The officers and crew of the "Savannah" 
were subsequently removed to Fort Lafayette and treated as political prisoners. 

« Ante, p. 102. 
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ONLY ACTUAL LOSS ALLOWED. 

Section 6. That in examining claims in either class 
it shall be the duty of the court to deduct any sum re- 
ceived by any claimant as an indemnity, dividend, set-off, 
or otherwise, so that the actual loss of such claimant only 
shall be allowed. 

Actual loss. — . This is practically a re-enactment of the first 
paragraph of section twelve of the act of 1874, which, as will be 
recalled, gives, a claimant the difference between the loss or damage 
actually suffered and any compensation or indemnity therefor 
which he may have received from any insurance company, insurer, 
or otherwise. 

The phrase "actual loss or damage," it will be seen, occurs in 
section thirteen of the act of 1874, which section is as follows : — 

That, in estimating the compensation to claimants, interest shall be 
allowed, at the rate of four per centum per annum upon the amount of 
actual loss or damage which shall be ascertained in each case to have 
been sustained, from such date as the court shall, in each case, decide 
that the loss was sustained by the claimant : Provided^ however, That 
the amount of such interest shall not be included in or added to the 
amount for which judgment may be rendered on said claim ; but in 
each case a report of the amount of such interest, certified under the 
seal of the court, shall accompany the report of the judgment on the 
claim to the Secretary of State. 

At the date of the passage of the act of 1874 no one could pre- 
dict how large an amount of money would be required to pay the 
judgments which the court might award. Congress intended that 
interest should be paid on the amount of the loss, but thought it 
prudent not to establish a higher rate than four per cent. That 
there existed a fear lest the fund might not prove adequate to meet 
these judgments with interest at four per cent, is manifest from the 
fourteenth section of the act, where the contingency is expressly 
guarded against, by providing, if need be, for paying the judgments 
with interest to parties in ratable proportions. Had it been fore- 
seen just what figures these judgments would reach, and that 
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as a matter of fact the fund was amply sufficient to pay six per cent 
interest, there is ground for believing that Congress would in all 
probability have fixed upon that rate instead of four per cent; 
for interest at the latter rate is unusual in the legislation of this 
country, whether state or national. Such private acts of Congress as 
allow interest have uniformly fixed the rate at six per cent.^ 

The United States claimed before the tribunal, seven per cent 
interest, to be calculated from July 1, 1863, as an -average day.^ 
We know that the tribunal decided to admit interest as an element 
in the calculation for the award of a sum in gross.' We also 
know — for Sir Alexander Cockbum, in his dissenting opinion, dis- 
closes the fact — that the tribunal allowed interest at the rate of 
six per cent in gold.* 

As we have already seen, the first docket of the court contained 
1,383 cases, in which the gross amount claimed, exclusive of inter- 
est, was $12,673,451.44^ In the additional time given for filing 
petitions, 685 claims were added, in the sum, excluding interest, of 
$1,825,865.55. The court therefore passed upon 2,068 cases, repre- 
senting claims amounting to about $14,500,000, not including in- 
terest. The grand total of their judgments is $9,316,120.25 ; of 
which, roughly estimated, one third was interest, or $3,105,373.41. 
Had the act allowed six per cent, the whole sum awarded, 
principal and interest, would have amounted, we may say, to 
$10,868,806.95.« 

JUDGMENTS TO BE PAID BY THE SECEETARY OF THE 

TREASURY. 

Section 7. That the judgments rendered by said 
court under this act shall be paid by the Secretary of the 
Treasury out of the sum of money paid to the United 

1 See acts cited in argnment of counsel, United States t. McKee, 91 U. S. 455. 
' Case of the United States, 480. Papers relating to the Treaty of Washington, 
vol. i. p. 189. 

• Protocol, xxix. ; Ibid. vol. iv. p. 44. 

^ ''I see no reason/' he remarks, ''why, under all these circumstances, anything 
more than the lowest rate of interest anywhere prevailing in the United States should 
be allowed, and I cannot concur in the rate of six per cent adopted by the Tribunal." 
Opinion of Sir Alexander Cockbum, Ibid. vol. iv. p. 543. 

* ArUe^ p. 20. • See Eep. 10. 
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States pursuant to article seven of the treaty of Washing- 
ton, and accruing therefrom, not appropriated to claims 
proved under the provisions of said chapter four hundred 
and fifty-nine, or any act extending the time for the fiUng 



of claims thereunder 



The Secretaby of the Treasury. — The statement of the pub- 
lic debt of the United States for the month of March, 1877, shows a 
decrease of the debt during the month of March, of $14,107,016.41. 
This is explained by Secretary Sherman as follows : 

The large reduction of the public debt, as shown by this statement, 
arises from the cancellation and destruction of the balance of the five per 
cent bonds of the Funded Loan of 1881, held in trust for the payment 
of the awards made by the ''Court of Commissioners of Alabama 
Claims," as provided by the fifteenth section of the act of June 23, 1874, 
viz. : $7,150,000 balance of the original investment of $15,500,000, and 
$2,403,800 representing accrued interest thereon. 

Money paid to the United States pursuant to article 
SEVEN OF THE TREATY OF WASHINGTON. — A chapter in the history 
of the Geneva award, which possesses an enduring interest for the 
people of both countries, is that relating to the method by which 
payment of the $15,500,000 in gold awarded by the tribunal was 
effected. To the kindness and courtesy of the Honorable William 
A. Eichardson (at present one of the judges of the Court of 
Claims) the reader is indebted for an explanation of the details 
of this transaction, which are now for the first time given to the 
public. Judge Eichardson, it will be recalled, was at the head 
of the Treasury Department in 1873, when the mon^ fell due. 
The correspondence on the subject will be found in Appendix 
VIII., and it needs no other word of introduction. 

Section fourteen of -the act of 1874 is as follows : — 

That the said court shall report to the Secretary of State a list of the 
several judgments and decisions made by it, a certified copy of which shall, 
upon the conclusion of the business of the said court, be by him trans- 
mitted to the Secretary of the Treasury, who shall thereafter, as soon as 
may be, and upon such notice and in such manner as he shall prescribe, 
pay the said judgments, together with interest at the rate of four per 

8 
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centum per aniiain on the amount of such judgments from the date certi- 
fied, unto the persons, respectively, in whose favor the same shall have 
been made, or to their respective legal representatives, in fuU satisfaction 
and discharge of said judgments : Provided, That if the sum of all the 
judgments rendered by the said court, together with int^est, shall exceed 
the amount received into the Treasury of the United States as proceeds 
of the sum to be paid by Great Britain, by virtue of the said decision 
and award, then the Secretary of the Treasury shaU distribute, in ratable 
proportions^ among the parties in whose fSavor judgments shall have been 
rendered, or to their legal representatives, such moneys as have been 
received into the Treasury, according to the proportions which their 
respective judgments shall bear to the whole amount received into the 
Treasury as aforesaid, which payments shall be in full satisfaction and 
discharge of such claims and judgments. 

The questions of gold and currency values ought properly to 
have engaged our attention at an earlier stage, when the subject of 
the measure of damages was under consideration. Little, how- 
ever, is to be said other than is contained in the head-note to the 
cases of the " Winged Eacer." ^ The court were then speaking of 
the value of goods. They applied a similar rule in estimating the 
value of a ship. The proof of the value of gold was made from 
official tables, showing daily New York quotations from the date 
of the suspension of specie payments till after the close of the 
war. The head-note in the cases referred to is as follows : — 

In fixing the value of goods purchased with coin or currency other than 
the legal-tender currency of the United States, the value of coin in cur- 
rency at the date of purchase will be taken, when payment was actually 
made in coin at that time ; where payment was actually so made at a sub- 
sequent time, the value of coin at that time will be taken, if the payment 
was made according to the usual course of trade. If not made according 
to the usual 'course of trade, the value of coin will be computed at the 
lowest rate, whether at the time of purchase, or at the time when pay- 
ment would have been made in the usual course of business, or when the 
payment was actually made. 

Hieir respective legal representatives, — The Secretary of the 
Treasury paid these judgments by drafts drawn upon the sub- 
treasury of the United States at New York. The warrants of the 
Secretary, drawn upon " diplomatic appropriations," gave the name 

^ See Appendix VL 
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to the drafts which were issued thereon, and which came to be 
known as '' diplomatic drafts." ^ 

Section fifteen of the act of 1874 is as follows : — 

That the Secretary of the Treafiury is hereby authorized and required 
to pay the said respective judgments of said court, out of any such 
money in the Treasury not otherwise appropriated ; and for that purpose 
he is hereby authorized when necessary to issue and sell at public sale, 
after ten days' notice of the time and place of sale, at not less than par 
in coin, a sufficient amount of coupon or registered bonds of the United 
States, in such form as he may prescribe, of denominations of fifty dol- 
lars, or some multiple of that sum, redeemable in coin of the present 
standard value, at the pleasure of the United States after ten years from 
the date of their issue, and bearing interest payable quarterly in such 
coin at the rate of five per centum per annum ; and upon the payment, 
from time to time, of the said respective judgments of said court as 
before provided, the bonds of the United States mentioned in the act 
approved March third, eighteen hundred and seventy-three, entitled 
''An act for the creation of a court for the adjudication and disposition 
of certain moneys received into the Treasury under an award made by 
the tribunal of arbitration constituted by virtue of the first article of 
the treaty concluded at Washington the eighth of May, anno Domini 
eighteen hundred and seventy-one, between the United States of America 
and the Queen of Great Britain," shall be cancelled and extinguished to 
the amount of such payments ; and when all such payments shall have 
been made, any such bonds remaining shall be also cancelled and extin- 
guished ; and after the payment of the said judgments, and the re- 

^ Section 8477 of the Revised Statntes provides that " aU transfers and assign- 
ments made of any claim upon the United States, or of any part or share thereof, 
or interest therein, whether absolute or conditional, and whatever may be the con- 
sideration therefor, and all powers of attorney, orders, or other authorities for receiv- 
ing payment of any such claim, or of any part or share thereof, shall be absolutely null 
and void, unless they are freely made and executed in the presence of at least two 
attesting witnesses, after the allowance of such a claim, the ascertainment of the 
amount due, and the issue of a warrant for the payment thereof Such transfers, as* 
signments, and powers of attorney, must recite the warrant for payment, and must be 
acknowledged by the person making them, before an officer having authority to take 
acknowledgments of deeds, and shall be certified by the officer ; and it must appear 
by the certificate, that the officer, at the time of the acknowledgment, read and fully 
explained the transfer, assignment, or warrant of attorney to the person acknowledg- 
ing the same." It was a common coarse for the attorney of record to take from the 
party a duly executed power of attorney to collect the money due thereon, and remit 
the same less his fees. For a form of power of attorney to collect a draft, see Appen- 
dix VII. 
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imbursement of the expenses as herein provided, if there shall remain 
any part of the said money, the same shall be and remain a fund from 
which Congress may hereafter authorize the payment of other claims 
thereon. And the moneys necessary for the payment of the salaries of 
the judges and other officers authorized by this act, and of the expenses 
of the said court as hereinbefore mentioned, are hereby appropriated out 
of any moneys in the Treasury not otherwise appropriated. 

If there shall remain any part of the said money. — Great Britain 
paid the $15,500,000 to the United States, September 9, 1873. Of 
this, under the act of 1874, there was paid out $9,316,120, for the 
judgments of the court and its expenses. 

There remains of the fund to be distributed $9,553,800. This 
sum since March 31, 1877, has drawn no interest.^ 

Sections sixteen and seventeen of the act of 1874 are as 
follows : — 

That as soon as the business of said court shall be executed and com- 
pleted, the records, documents, and all other papers in the possession of 
the court or its officers, shall be deposited in the office of the Secretary 
of State. 

In ascertaining the amount of such losses, the memorials, affidavits, 
depositions, and any other papers in the several cases of losses claimed 
respectively, now filed iu the State Department, or official copies thereof, 
may be read in evidence : Provided, That no affidavit shall be read ex- 
cept where it appears to the satisfaction of the tribunal that the affiant 
, cannot be produced before it as a witness or his testimony taken by a 
commission upon interrogatories ; and in the hearing of the cause, any 
party claiming shall produce all books, papers, letters, and documents 
that may be called for by a general description thereof by any opposing 
party, or satisfactorily account for their loss or non-production, or suffer 
such judgment as is prescribed in section fifteen of the act entitled " An 
act to establish the judicial courts of the United States,'' approved Sep- 
tember twenty-nine, seventeen hundred and eighty-nine ; and on the 
hearing of the cause, any competent evidence may be produced by either 
party, either vitni voce or by deposition taken upon interrogatories ; and 
for this purpose depositions may be taken by either party de bene, or the 
court may admit affidavits where it is satisfactorily shown that the wit- 
ness cannot be produced or his examination by interrogatories and cross 
examination cannot be had. 

1 Bep. No. 307, Jud. Com. House, 47th Congr. Ist Sess. 



BIGHT OP PABTY TO CALL FOB PAPEBS. 117 

By any opposing party, — The court decided that they had no 
power to determine conflicting questions of title, and used this lan- 
guage in their opinion : — 

^' The act of Congress under which this court is organized gives us no 
authority to compel these different claimants to interplead. We have 
no power to compel either of the claimants to submit themselves (if they 
are competent witnesses) or any witnesses they may see fit to examine 
to cross-examination by any other person than the counsel of the United 
States. As against the United States, the parties are competent wit- 
nesses ; as against each other, they may not be. 

Besides, the extremely short period originally allowed by law, or even 
since the extension lately granted by Congress, for the hearing and dis- 
position of the claims before this- court is of itself evidence that it was 
intended that we should consider these claims only as against the 
United States." ^ 

By giving " any opposing party " a right to call for books and 
papers, and investing the court with power summarily to enter 
judgment against the party refusing to produce them, or failing sat- 
isfactorily to account for their non-production, Congress seems to 
have designed that the court should exercise a more enlarged juris- 
diction over contending claimants for the purpose of ascertaining 
and determining their rights, than this opinion recognizes. At all 
events it will be admitted that had Congress intended to restrict 
a right of calling for papers to the complainant on one side and 
the United States on the other, they would hardly have employed 
the words "any opposing party."* 

1 ArUe^ p. 7. Per Jewell, J., McLeane, AdtiCx v. TJnUed States (No. 768) Bep. 113. 

* The section of the Judiciary Act referred to is as follows : — 

" That aU the said courts of the United States shall have power in the trial of 
actions at law, on motion and due notice thereof being given, to require the parties 
to produce books or writings in their possession or power, which contain evidence 
pertinent to the issue, in cases and under circumstances where they might be com- 
pelled to produce the same by the ordinary rules of proceeding in chancery ; and if a 
plaintiff shall fail to comply with such order to produce books or writings, it shall be 
lawful for the courts respectively, on motion, to give the like judgment for the defend- 
ant as in cases of nonsuit ; and if a defendant shall fail to comply with such order 
to produce books or writings, it shall be lawful for the courts respectively, on motion 
as aforesaid, to give judgment against him or her by default." 

The Judiciary Act was approved September 24, 1789, and not September 29, as 
recited in the seventeenth section of the act of 1874. For distinction between powers 
of the commissioners in Comegysv, Vdsae, 1 Pet. 193, and those of this court, see 
brief of counsel in Dockendorffy, United States, "So, 398, hitherto referred to. 
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IN WHAT MANNER JUDGMENTS AEE TO BE PAH). 

Section 8. That judgments entered in the first class 
shall be paid before judgments of the second class are 
paid. If the sum of money so unappropriated shall be 
insufficient to pay the judgments of the first class^ they 
shall be paid according to the proportions which they 
severally bear to the whole amount of such imappro- 
priated sum. If such sum shall be sufficient to pay the 
judgments of the first class and not sufficient to pay 
the judgments of the second class^ the latter judgments 
shall be paid according to the proportions which they 
severally bear to the residue of such unappropriated sum 
after the judgments entered in the first class are paid. 

Are the judgments entered in the first class to be paid, with 
interest at four per cent, before the principal sum is paid for which 
judgments are entered in the second class ? In fact, is interest 
payable at all under the provisions of this act ? 

Section 14 of the act of 1874, as we have seen, expressly 
directs the Secretary of the Treasury to " pay the said judgments 
together with interest at the rate of four per centum per annum." 
But this express direction or its equivalent appears to have been 
omitted from the present act In other words, there is nothing in 
the act of 1882 expressly requiring the Secretary of the Treasury 
to pay the judgments together with interest. That this may be 
made clear, let us examine the language of Se/Ction 9 of the act 
of 1882. It 13 as follows : — 

Section 9. That the said court, after all its judgments 
and decisions have heen rendered, shall transmit to the 
Secretary of State a list of such judgments and decisions, 
stating the class and amount, with interest at four per 
centum from the time the loss accrued to the thirty-first 
of March, eighteen hundred and seventy-seven, a certi- 
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fied copy of which shall be by him transmitted to the 
Secretary of the Treasury, who shall thereafter, as soon 
as may be, and upon such notice and in such manner as 
he shall prescribe, pay the said judgments out of any 
money in the Treasury not otherwise appropriated: 
Provided^ however^ That such payments shall be made in 
accordance with the provisions of the preceding sections: 
And provided furthery That the whole amount paid out 
shall not exceed the amount remaining of the Geneva 
award and interest, as it was when actually covered into 
the Treasury. And so much money as may be neces- 
sary to carry out the provisions of this section is hereby 
appropriated out of any moneys not otherwise appro- 
priated. 

The court, it will be noticed, is to transmit a list of its judg- 
Inents and decisions to the Secretary of State, as it was required 
to do under the act of 1874 In this list the court is to state the 
class and amount of the judgments, ''with interest at four per 
centum from the time the loss accrued to the thirty-first of March, 
eighteen hundred and seventy-seven," this being the date, as we 
have seen, when the bond was cancelled and $9,553,800 covered 
into the treasury. If this language is to be construed as ah order 
to the court to include interest in or add it to the judgment, such 
a construction would require us to believe that Congress intends 
to depart from the mode established in section 13 of the act of 
1874, expressly providing that interest should not be thus included 
or added. If, on the other hand, the language means that the court 
shall state the class and amount of the judgments, and also stat6 
what the interest would be at four per centum up to the date desig- 
nated, then the duty of the court ends with sending to the Secretary 
of State a list of judgments, arranged in two classes, and a state- 
ment of interest calculated on the amount of each loss from its 
date to March 31, 1877. 

The directions to the Secretary of the Treasury are laid down 
partly in this section and partly in the two sections preceding. 
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He is not to pay any judgment untQ lie knows how much money 
is needed to pay judgments entered in the first class. Subject to 
the provisions of sections 7 and 8, it is made his duty ** as soon as 
may be, and upon such notice and in such manner as he shall pre- 
scribe " (words borrowed from section fourteen of the act of 1874) 
to ** pay the said judgments." 

Without presuming to advance any opinion whatever upon the 
subject, it may be said that the d^ree of doubt investing the ques- 
tion of the payment of interest under the act of 1882 is by no 
means so sUght as to escape attention. Whether this be a cams 
omissus, or whether Congress designs to withhold interest for the 
present until the full amount of the judgments shall be ascer- 
tained, is an inquiry which offers a fair field for a divergence of 
views. On the contrary, it may be urged that, taking the two acts 
together, there appears to be no intention on the part of Congress 
to deny to either class of claims^ under the new act, the four per 
cent interest allowed by the former act; that such discrimination 
ought not to rest upon mere inference; that the ninth section 
requires the court to transmit the judgments with interest stated, 
and the direction to the secretary to ''pay the said judgments" 
means by fair implication that he is to pay them with the stated 
amount of interest Nor can it be said that the requirement to 
transmit a statement of the interest is designed to afford Congress the 
means of knowing to what sum interest wqald amount ; for this is 
purely a matter of calculation^ and a judicial finding of the date 
of the loss would answer the purpose just as welL Though not so 
aptly worded as it might be (not an uncommon feature in statutes), 
a just and reasonable interpretation of the act leads to no other 
conclusion than that the general purpose of indemnifying losers 
is best answered by allowing all claimants interest at the rate of 
four per cent. This important subject will undoubtedly receive, 
at an early day, the fullest consideration from the court* 

Allusion has been made to claims for two per cent additional 

^ The langnage of our counsel at Geneva, in a supplementary argument upon the 
subject of interest, ought not to be overlooked: " It is a matter of the greatest interest 
to both nations that the actual injuries to private sufferers from the depredations of 
the cruisers, for which Great Britain shaU be held responsible, shall be fairly covered 
and satisfied by that portion of the award which shaU be applicable to and based 
upon them. That this caimot be expected without an allowance of interest is 
obvious." Papers relating to the Treaty of Washington, voL iii. p. 573. 
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interest made by those who recovered judgment in the former 
court, and who believed Congress would originally have given 
them six per cent, had it been known that the fund was ample 
for the purpose. These claimants argue with much apparent force 
that they are a superior class, as regards the Geneva Award fund ; 
and as *' actual sufferers" they deem themselves entitled to the first 
consideration. They contend that those who suffered dii'ectly from 
capture (whether by inculpated or exculpated cruisers) are most 
meritorious, and that every claim of this character represents a loss 
directly suflferei To say nothing of such as were made prisoners 
under circumstances of an aggravated character injurious to health, 
for which they receive no damages, or those whose business was 
broken up and utterly ruined, the fact cannot be disputed that 
when formerly the "Alabama sufferers" were alluded to, it is this 
class alone that came into mind. Simple justice demands that 
they, first of all, should be indemnified. Other classes of claims, 
they urged before the committees of Congress, whether for war 
premiums or the claims of insurance companies, if allowed at all, 
should be paid only because the fund is large enough to admit 
them; the ''direct losers" because the fund may be treated as 
having been created for their special benefit. 

MONEYS APPROPRIATED. 

« 

Section 10. That all moneys necessary for the pay- 
ment of the salaries of the judges and officers authorized 
by section two of this act, and for the lawful expenses 
of the said court hereby re-established, are hereby ap- 
propriated out of any moneys in the Treasury not other- 
wise appropriated ; all of which shall be reimbursed out 
of the said unappropriated moneys before any of the 
judgments rendered under this act shall be paid. And 
after the reimbursement of all the expenses authorized 
by this act, and the payment of all the judgments ren- 
dered thereunder, if there shall remain any part of the 
said money, the same shall be and remain a fund from 
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which Congress may hereafter authorize payment of other 
claims thereon. 

Section eighteen of the act of 1874 — the concluding section 
of the act — is as follows : — 

That in case any judgment is rendered by said court for indemnity 
for any loss or claim hereinbefore mentioned against the United States 
at the time of the giving of the judgment, the court shall, upon motion 
of the attorney or counsel for the claimant, allow, out of the amount 
thereby awarded, such reasonable counsel and attorney fees to the 
counsel and attorney employed by the claimant or claimants respectively 
as the court shall determine is just and reasonable, as compensation for 
the services rendered the claimant in prosecuting such claims, which 
allowance shall be entered as part of the judgment in such case, and 
shall be made specifically payable as a part of said judgment for indem- 
nification to the attorney or counsel or both, to whom the same shall be 
adjudged ; and a wairant shall issue from the Treasury in favor of the 
person to whom such an allowance shall be made respectively, which 
shall be in full compensation to the counsel or attorney for prosecuting 
such claim ; and all other liens upon, or assignments, sales, transfers, 
either absolute or conditional for services rendered or to be rendered 
about any claim or part or parcel thereof provided for in this bill here- 
tofore or hereafter made or done before such judgment is awarded and 
tbe warrant issued therefor^ shall be absolutely null and void and of 
none effect. 

Counsel and attorney fees. — The cases were exceptional where 
counsel sought to avail themselves of the privileges of this section i 
nor does it follow that the applications were begotten of distrust 
on the part of either the attorney or his client. In one instance, a 
motion was made after entry of judgment, but before the judgment 
had been reported to the Secretary of State. The prayer of the 
motion was granted, upon the ground that the court had control of 
the judgment until the certificate had been sent to the Secretary 
of State.^ 

In another case counsel and complainants had agreed upon a 
sum to be paid as fees. The former moved the court to enter judg- 
ment in his favor for that stipulated amount, producing the writ- 
ten authority of the complainant therefor. The cotirt denied th^ 

1 Eep. 25. 
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motion, saying that the fact that an attorney may bd subject to 
delay in receiving his fees cannot be considered by the court. The 
object of this provision, tiie court was understood to remark, is to 
authorize an examination into the circumstances of Ins employment 
when a counsel brings to the notice of the court the fact that a dis- 
agreement exists between himself and his client. To prevent in- 
justice, the court, upon audi a state of affairs> may view the 
character and extent of the service rendered, and estimate, upon 
knowledge of the entire case, what would be a fair and reasonable 
compensation.^ 

And where counsel moved for an allowance under this section, 
stating that the complainant's attorney had engaged him to argue 
the cause, and in consequence thereof he had prepared an argu- 
ment, but that he found on coming to trial that the attorney had 
engaged other counsel in his stead, the court declined to enter judg- 
ment in his behalf. The court, while observing that they had no 
doubt that counsel had rendered important service in the prepara- 
tion of the case, gave it as their opinion that, under the section 
referred to, they had power to allow compensation only to the 
counsel or attorney who has actually appeared before the court> or, at 
least^ who has been authorized by a claimant to appear as his coun- 
sel or attorney on the records of the court.* 

We have thus reviewed, flection by section, the provisions of the 
acts of 1874 and of 1882. We have endeavored to ascertain the 
l^slative will as exemplified in those provisions, and have ex- 
amined the conclusions at which the court arrived after they had 
long and carefully studied the language of the former statute. 
There remains no occasion for remarking upon either of the enact- 

1 Rep. 25. 

* Rep. 26. It so happened thftt thd management o^ nearly all 6f the cases had 
been entrusted to the hands of a 6ompanitirel}r few lawyers. This fortunately re** 
salted in enabling the eourt to rely upon the assistance of a bar, select in point of 
number, quickly trained to its work, and entitled to a lai^ measure of respect for 
its integrity and honor. "Whatever Congress may have had in view When they 
enacted section eighteen above mentioned, every one familiar with the practice of 
the court wiU testify how little need was felt of such a protision. In the few in- 
stances where counsel invoked its privileges, the step was taken with a manifest 
reluctance. 

The act of 1882, having re-established the Court of Commissioners of Alabama 
Claims, quoertj Are attorneys who were admitted of record to practice in that court 
entitled to practice in the present court wit^ut a re-admission ? 



124 THE MEW JUDGES. 

ments as a whole. We have seen that they are similar in purpose ; 
that the later act, as a general rule, adopts such changes only as have 
become needful, in order to apply to new classes of claims the prin- 
ciples of indemnity recognized in the earlier act And, in weighing 
the words employed in the present statute, pains have been taken to 
avoid giving utterance to an opinion in every instance where a 
doubt could reasonably be supposed to exist. It only remains to 
express the hope that the members of the new court will address 
themselves to their labors with the same fidelity and industry, and 
in the same spirit of a broad and liberal conception of their duties, 
that marked the judicial conduct of their predecessors. 



The new Court of Commissioners of Alabama Claims is consti- 
tuted as follows : The Honorable Hezekiah G. Wells, of Michigan, 
Presiding Justice; The Honorable James Haklan, of Iowa, and 
The Honorable Asa French, of Massachusetts, Judges. 

Daniel W. Fessenden, Esquire, of Maine, has been appointed 
clerk of the court. 

Hezekiah G. Wells, who has been designated as Presiding Jus- 
tice, was born, in 1813, at Steubenville, Ohio. Having obtained an 
education at Kenyon College, in that State, he applied himself to 
the study of the law. After admission to the bar he went to 
Mississippi, and remained there for about a year. He then re- 
moved to Kalamazoo, Michigan, where he has ever since resided. 
In 1845 he was elected judge of the Circuit Court, and for five 
years thereafter he occupied a seat upon the bencL President 
Grant sent his name to the Senate in June, 1874, as Presiding 
Judge of the newly established Court of Commissioners of Alabama 
Claims. The nomination having been confirmed by the Senate, 
Judge Wells accepted the appointment, and performed the duties 
of that honorable of&ce during the period of the existence of the 
court. 

Mr. Justice Wells has borne his full share of political burdens. 
He was elected a member of the convention, in 1835, that framed 
the constitution under which Michigan was admitted into the 
Union. In 1850 he served as a member of a second constitu- 
tional convention, which prepared the constitution now in force in 
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that State. The late Governor Bagley appointed him, in 1873, one 
of a commission of eighteen to draft a new constitution to be 
submitted to popular vote. He acted in this capacity, btit the 
proposed constitution was not adopted by the people. As a presi- 
dential elector, he cast a vote in 1840 for Harrison, and in 1860 
for Lincoln. During the war he actively engaged himself in rais- 
ing the Twenty-fifth regiment of Michigan infantry. For twenty 
years he has been President of the State Board, of Agriculture, 
having in charge the Agricultural College of Michigan. He de- 
clined diplomatic appointments tendered him during the adminis- 
trations of Presidents Lincoln and Johnson. 

James Harlan was bom August 25, 1820, in Clarke County, 
Illinois; was graduated from the Indiana Asbury University in 
1845 ; studied law ; was superintendent of Public Instruction for 
Iowa in 1847 ; President of the Iowa Wesleyan University in 
1853. Mr. Harlan was elected to the Senate of the United States 
from Iowa in 1855, and served in that body as Chairman of the 
Committee on Public Lands. January 12, 1857, because of infor- 
mality in his appointment, his seat was declared vacant; but on 
the 17th of that month the Iowa legislature chose him senator for 
the term ending in 1861. He was a delegate to the Peace conven- 
tion in 1861. He was re-elected to the Senate for the term ending 
in 1867. In May, 1865, he became Secretary of the Interior, after 
having resigned his seat in the Senate. He was again elected to 
the Senate in January, 1866 ; and in July of that year resigned as 
secretary, the resignation to take effect in September. He served 
as senator until 1873, having acted as chairman of the committee 
on the District of Columbia, and member of the committees respec- 
tively of Foreign Relations, Post Office, and Pacific Eailroad. In 
1869 he was appointed President of the Iowa University. Since 
his retirement from public service he has resided at Mount Pleas- 
ant, lowa.^ 

Asa French, named as third judge, descends from ancestry who 
settled at Braintree, Massachusetts, in 1640. He was bom in that 
town October 21, 1829. After being graduated from Yale College 
in 1851, he entered the Harvard Law School, Cambridge, and took 
a degree there in 1853. For six months of this period he studied 

^ These facts are mainly taken from ** Lanman's Biographical Annals of the Ciyil 
GoTemment." 
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at the Law School in Albany, and enjoyed the instruction of the 
late Ira A. Harris. Upon leaving CajEnbridge, Mr. French entered^ 
as a student, the office in Boston of the late Harvey Jewell, who 
afterwards was made one of the judges of the Court of Commis- 
sioners of Alabama Claims. Since his admission to the Suffolk bar, 
Mr. French has been successfully ei^aged in the practice of his, 
profession at Boston. In 1869 he became District Attorney for 
the Southeastern District of Massachusetts, comprising the counties 
of Plymouth and Norfolk, which office he has filled by successive 
elections down to the present time. Governor Long recently ten- 
dered him the position of judge of the Superior Court, but the 
honor was declined. 

Daniel W. Fessenden, of Fortlsmd, Maine, is a brother of the late 
William Pitt Fessenden. He is a lawyer of good attainments, 
and of high standing at the bar. As clerk of the new court he 
will not be without experience, having served with very general 
satisfaction as clerk of the court of Cumberland County, Maine. 

The Honorable John A. J. Creswell, of Maryland, has accepted 
a re-appointment as counsel before the court in behalf of the 
United States. 



APPENDIX. 



I. THE ACT OP 1882. 

An act xe-6BteblisbiBg the Coxut of CommissioneFs of Alabama Claims, and 
for the (^ustribntion of the unappropriated moneys of the GleuLeTa a^az4« 

Be it enacted hy the Senate and House of Bepresentatives of the 
United States of America in Congress assemhled. That the Court of 
Commissioners of Alabama Claims created by chapter four hundred 
and fifty-nine of th^ laws of the Forty-third Congress is hereby 
re-established, in the manner and with the obligations, duties, and 
powers imposed and conferred by said chapter, except as changed or 
modified by this act 

SEC3TI0N 2. That the number of judges for said court, to be nom- 
inated and appointed in the mode directed by section two of said 
chapter, shall be three, each to receive the compensation provided 
by section four of said chapter. The presiding justice shall be 
designated and vacancies filled as therein provided. The agree- 
ment of two of the judges shall be necessaiy to decide any question 
arising before said court; and said court shall be allowed the 
necessary actual expenses provided for in said section four. A clerk 
and reporter shall be appointed and counsel for the United States 
designated as provided in sections four and five of said chapter, 
each to receive the compensation therein provided; and the marshal 
of the United States for the District of Columbia, or his deputies, 
shall perform the duties prescribed in section six of said chapter. 

Section 3. That the judges of the court hereby re-established 
shall convene and organize, in the city of Washington, as soon as 
practicable after their appointment; and the court 90 oi^nized 
shall exist two years ; and aU claims provable under this act shalj 
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be verified by or in behalf of the claimant and filed with the clerk 
of said court within six months from its organization, or they shall 
be held to be waived and barred. 

Section 4. That the practice and proceedings established and 
directed by said chapter four hundred and fifty-nine shall be fol- 
lowed and had in regard to all claims provable under this act ; and 
it shall be the duty of the said court hereby re-established, in the 
mode and subject to all the conditions, limitations, and provisions 
of said chapter four hundred and fifty-nine, except as changed and 
modified by this act, to receive and examine the claims mentioned 
in section five of this act and to enter judgments for the amount 
allowed therefor in two classes. 

Section 5. That the first class shall be for claims directly result- 
ing froin damage done on the high seas by Confederate cruisers 
during the late rebellion, including vessels and cargoes attacked on 
the high seas, although the loss or damage occurred within four 
miles of the shore, excluding claims which have been proved pursu- 
ant to section eleven of said chapter four hundred and fifty-nine. 
The second class shall be for claims for the payment of premiums 
for war risks, whether paid to corporations, agents, or individuals, 
after the sailing of any Confederate cruiser. 

Section 6. That in examining claims in either class it shall be 
the duty of the court to deduct any sum received by any claimant 
as an indemnity, dividend, set-off, or otherwise, so that the actual 
loss of such claimant only shall be allowed. 

Section 7. That the judgments rendered by said court under 
this act shall be paid by the Secretary of the Treasury out of the 
sum of money paid to the United States pursuant to article seven 
of the treaty of Washington, and accruing therefrom, not appropri- 
ated to claims proved under the provisions of said chapter four hun- 
dred and fifty-nine, or any act e^^tending the time for the filing of 
claims thereunder. 

Section 8. That judgments entered in the first class shall be paid 
before judgments of the second class are paid. If the sum of money 
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so unappropriated shall be insufficient to pay the judgments of the 
first class, they shall be paid according to the proportions which 
they severally bear to the whole amount of such unappropriated 
sum. If such sum shall be sufficient to pay the judgments of the 
first class and not sufficient to pay the judgments of the second 
class, the latter judgments shall be paid according to the propor- 
tions which they severally bear to the residue of such unappropri- 
ated sum after the judgments entered in the first class are paid. 

Section 9. That the said court, after all its judgments and deci- 
sions have been rendered, shall transmit to the Secretary of State a 
list of such judgments and decisions, stating the class and amount, 
with interest at four per centum from the time the loss accrued to 
the thirty-first of March, eighteen hundred and seventy-seven, a 
certified copy of which shall be by him transmitted to the Secretary 
of the Treasury, who shall thereafter, as soon as may be, and upon 
such notice and in such manner as he shall prescribe, pay the said 
judgments out of any money in the Treasury not otherwise appro- 
priated : Provided, however, That such payments shall be made in 
accordance with the provisions of the preceding sections : Arid pro- 
vided further. That the whole amount paid out shall not exceed the 
amount remaining of the Geneva award and interest, as it was when 
actually covered into the Treasury. And so much money as may be 
necessary to carry out the provisions of this section is hereby ap- 
propriated out of any moneys not otherwise appropriated. 

Section 10. That all moneys necessary for the payment of the 
salaries of the judges and officers authorized by section two of this 
act, and for the lawful expenses of the said court hereby re-estab- 
lished, are hereby appropriated out of any moneys in the Treasury 
not otherwise appropriated ; all of which shall be reimbursed out of 
the said unappropriated moneys before any of the judgments ren- 
dered under this act shall be paid. And after the reimbursement 
of all the expenses authorized by this act, and the payment of all 
the judgments rendered thereunder, if there shall remain any part 
of the said money, the same shall be and remain a fund from which 
Congress may hereafter authorize payment of other claims thereon. 

Approved, June 5, 1882. 
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n. THE ACT OF 1874 

(18 Stat, at Laige, 245.) 

An act for the creation of a court for the adjudication and disposition of 
certain moneys received into the Treasury under an award made by the 
tribunal of arbitration constituted by virtue of the first article of the treaty 
concluded at Washington the eighth of May, anno Domini eighteen hundred 
and seventy-one, between the United States of America and the Queen of 
Qreat Britain. 

Be it enacted h/ the Senate and House of Sepresentatives of the 
United States of America in Congress assembledy That the President 
of the United States be, and he is hereby authorized to nominate 
and by and with the advice of the Senate, appoint five suitable 
J)ersons, who shall constitute a court, to be known as the " Court of 
Commissioners of Alabama Claims." Each of the judges and other 
officers of said court shall take the oath of office prescribed by law 
to be taken by all officers of the United States. The President 
shall designate, by appointment, one of the said judges to be pre- 
siding judge of the court ; and all vacancies which may occur in 
said court by reason of death, resignation, or inability, or refusal or 
neglect of any or either of said judges to discharge the duties of his 
position, shall be filled in the same manner as vacancies occurring 
in offices under the Constitution of the United States are filled. 

Sec. 2. That the said judges shall meet and oiganize said court 
in the city of Washington, where the said court shall hold its sit- 
tings. Three judges of said court shall constitute a quorum for 
the transaction of business, and the agreement of three shall be 
necessary to decide any question arising before said court. 

Sec. 8. That the said court be, and it is hereby, authorized to 
publish notice of its sessions, and to make all needful rules and reg- 
ulations not contravening the laws of the United States or the pro- 
visions of this 'act, for regulating the forms and mode of procedure 
before the said court, and for carrying into full and complete efiPect 
the provisions of this act. Such rules and mode of procedure shall 
conform, as far as practicable, to the mode of procedure and practice 
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of the circuit courts of the United States ; and the said court is 
hereby vested with the same powers now possessed by the circuit 
and district courts of the United States to compel the attendance 
and testimony of parties, claimants, and witnesses, to preserve 
order, and to punish for contempts ; and in all claims which shall 
be presented before said court the person or persons prosecuting 
such claim shall be deemed the complainant and the United States 
shall be deemed the respondent. And said court shall have power 
to compel the production of any books or papers deemed material 
to the consideration of ap.j claim or matter pending therein. 

Section 4 That each of the said judges shall be paid monthly, 
ftt the rate of six thousand dollars per annum ; and they shall have 
a clerk, who shall be appointed by the President, by and with the 
advice and consent of the Senate, to be paid at the rate of three 
thousand dollars per annum ; and the said court shall have author- 
ity to appoint one short-hand reporter, to be paid monthly, at the 
rate of two thousand five hundred dollars per annum; and said 
court shall be further allowed the necessary actual expenses of 
oflBce-rent, furniture, fuel, stationery, and printing, and other neces- 
sary incidental expenses, to be certified by the presiding judge of 
said court, and to be audited and paid on vouchers under the direc- 
tion of the Secretary of State. 

Section 5. That the President may designate a counsellor-at-law, 
admitted to practice in the Supreme Court of the United States, 
to appear as counsel on behalf of the United States, and represent 
the interest of the Government in said suit, and in all claims 
filed for indemnity for losses, as provided by this act, subject 
to the supervision and control of the Attorney General. Such 
counsel shall receive for his services and expenses such reasonable 
allowance in each claim as may be approved by the court, to be 
apportioned in each claim adjudicated, and paid from said award 
upon the certificate of one of the judges. 

Section 6. That the marshal of the United States for the Dis- 
trict of Columbia, or his deputies, shall serve all process issued by 
said court, preserve order in the place of sitting, and execute the 
orders of said court. 
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Section 7. That the said court shall proceed immediately after 
its first meeting in the city of Washington, with all convenient dis- 
patch, to arrange and docket the several claims admissible under 
this act, and to consider the evidence which shall have been or 
which may be offered by the respective claimants, and in opposi- 
tion thereto, allowing such further time for the production of such 
further evidence as may be required and as it shall think reasonable 
and just, and shall thereupon proceed to determine and award upon 
each of said claims according to the provisions of this act. 

• 

Section 8. That the judges of the court created by this act shall 
convene in the city of Washington as soon as conveniently may be 
after their appointment ; and the said court shall exist for one year 
from the date of its first convening and organizing ; and should it 
be found impracticable to complete the work of the said court be- 
fore the expiration of the said one year, the President may, by proc- 
lamation, extend the time of the duration thereof to a period not 
more than six months beyond the expiration of the ^said one year ; 
and in such case all the provisions of this act shall be taken and 
held to be the same as though the continuance of the said court 
had been originally fixed by this act at the limit to which it may 
be thus extended. 

Section 9. That all records, documents, or other papers which 
now are or hereafter, during the continuance of the court, may come 
into the possession of the Department of State, in relation to such 
claims, and which shall be found necessary to the examination and 
adjudication of the same, shall, upon the order or requisition of 
said court, be delivered to the court for that purpose, and to be 
given such weight as evidence as the court shall think just 

Section 10. That each of the said judges shall have authority 
to administer oaths and affirmations, and to take the depositions of 
claimants, parties, and witnesses, in all matters pertaining to the 
presentation or examination of said claims ; and if any person shall 
knowingly and wilfully swear or affirm falsely in such examination 
or deposition to any matter or fact material to the investigation of 
the claim touching which such person is examined, or if any person, 
whether claimant or witness, shall so swear or affirm falsely to the 
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contents of any memorial, petition, affidavit, deposition, or other 
paper containing any matter or fact material in the examination of 
any claim pending before, or to be presented before said court, or 
shall, in giving testimony, or in swearing or affirming to any depo- 
sition, affidavit, or other paper, before any officer authorized to ad- 
minister oaths or to take such testimony, so swear or affirm falsely 
to any matter or thing material in the examination of any claim 
pending or to be presented before said court, every such person so 
swearing or affirming falsely as aforesaid shall be deemed guilty of 
perjury, the same as if such false oath or affirmation had been taken 
in a judicial proceeding in any of the courts of the United States, 
and shall be liable to indictment and trial in the district or circuit 
court of the United States for the district in which such perjury 
shall have been committed, or in the proper courts of the United 
States for the Territory or District of Columbia in which such per- 
jury shall have been committed, and shall, upon conviction, suffer 
such punishment as is provided by the laws of the United States 
for that offence. 

Section 11. That it shall be the duty of said court to receive 
and examine all claims admissable under this act that may be pre- 
sented to it, directly resulting from damage caused by the so-called 
insurgent cruisers Alabama, Florida, and their tenders, and also all 
claims admissable under this act directly resulting from damage 
caused by the so-called insurgent cruiser Shenandoah after her de- 
parture from Melbourne on the eighteenth day of February, eighteen 
hundred and sixty-five, and to decide upon the amount and validity 
of such claims, in conformity with the provisions hereinafter con- 
tained and according to the principles of law and the merits of the 
several cases. All claims shall be verified by oath of the claimant, 
and filed in said court within six months next after the organiza- 
tion thereof, as provided in section eight of this act ; and no claim 
shall be received, docketed, or considered that shall have not been 
so filed within the time aforesaid ; but every such unrepresented 
claim shall be deemed and held to be finally and conclusively 
waived and barred. 

Section 12. That no claim shall be admissible or allowed by said 
court for any loss or damage for or in respect to which the party 
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injured, bis assignees or legal representatives, shall have received 
compensation or indemnity from any insurance-company, insurer, 
or otherwise ; but if such compensation or indemnity so received 
shall not have been equal to the loss or damage so actually suffered, 
allowance may be made for the differenca And in no case shall 
any claim be admitted or allowed for or in respect to imeamed 
freights, gross freights, prospective profits, freights, gains, or advan- 
tages, or for wages of officers or seamen for a longer time than one 
year next after the breaking-up of a voyage by the acts aforesaid. 
And no claim shall be admissable or allowed by said court by or in 
behalf of any insurance-company or insurer, either in its or his own 
right, or as assignee, or otherwise, in the right of a person or party 
insured as aforesaid, unless such claimant shall show, to the satis- 
faction of said court that during the late rebellion the sum of its or 
his losses, in respect to its or his war-risks, exceeded the sum of its 
or Ids premiums or other gains upon or in respect to such war risks ; 
and in case of any such allowance, the same shall not be greater 
than such excess of loss. And no claim shall be admissable or al- 
lowed by said court arising in favor of any insurance- company not 
lawfully existing at the time of the loss under the laws of some 
one of the United States. And no claim shall be admissable or 
allowed by said court arising in favor of any person not entitled, 
at the time of his loss, to the protection of the United States in 
the premises, nor arising in favor of any person who did not at all 
times during the late rebellion bear true allegiance to the United 
States. 

Section 13. That in estimating the compensation to claimants^ 
interest shall be allowed, at the rate of four per centum per annum 
upon the amount of actual loss or damage which shall be ascer- 
tained in each case to have been sustedned, from such date as the 
court shall, in each case, decide that the loss was sustained by the 
claimant : Provided, however. That the amount of such interest shall 
not be included in or added to the amount for which judgement may 
be rendered on said claim ; but in each case a report of the amount 
of such interest, certified under the seal of the court, shall accom- 
pany the report of the judgement on the claim to the Secretary of 
State. 
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Section 14 That the said court shall report to the Secretary of 
State a list of the several judgments and decisions made by it, a cer- 
tified copy of which shall, upon the conclusion of the business of 
the said court, be by him transmitted to the Secretary of the Treas- 
ury, who shall thereafter, as soon as may be and upon such notice 
and in such manner as he shall prescribe, pay the said judgments, 
together with interest at the rate of four per centum per annum on 
the amount of such judgments from the date certified, unto the 
persons, respectively, in whose favor the same shall have been made, 
or to their respective legal representatives, in full satisfaction and 
discharge of said judgments: Provided, That if the sum of all the 
judgments rendered by the said court, together with interest, shall 
exceed the amount received into the Treasury of the United States 
as proceeds of the sum to be paid by Great Britain, by virtue of the 
said decision and award, then the Secretary of the Treasury shall 
distribute, in ratable proportions, among the parties in whose favor 
judgments shall have been rendered, or to their legal representa- 
tives, such moneys as have been received into the Treasury, accord- 
ing to the proportions which their respective judgments shall bear 
to the whole amount received into the Treasury as aforesaid, which 
payments shall be in full satisfaction and discharge of such claims 
and judgments. 

Section 15. That the Secretary of the Treasury is hereby author- 
ized and required to pay the said respective judgments of said court, 
out of any such money in the Treasury not otherwise appropriated ; 
and for that purpose he is hereby authorized when necessary to 
issue and sell at public sale, after ten days' notice of the time and 
place of sale, at not less than par in coin, a sufficient amount of 
coupon or registered bonds of the United States, in such form as he 
may prescribe, of denominations of fifty dollars, or some multiple of 
that sum, redeemable in coin of the present standard value, at the 
pleasure of the United States after ten years from the date of their 
issue, and bearing interest payable quarterly in such coin at the 
rate of five per centum per annum ; and upon the payment, from 
time to time, of the said respective judgments of said court as be- 
fore provided, the bonds of the United States mentioned in the act 
Approved March third, eighteen hundred and seventy-three, entitled 
''An act for the creation of a court for the adjudication and dispo- 
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sition of certain moneys received into the Treasury under an award 
made by the tribunal of arbitration constituted by virtue of the first 
article of the treaty concluded at Washington the eighth of May, 
anno Domini eighteen hundred and seventy-one, between the 
United States of America and the Queen of Great Britain," shall 
be canceled and extinguished to the amount of such payments; 
and when aU such payments shall have been made, any such bonds 
remaining shall be also canceled and extinguished; and after the 
payment of the said judgments, and the re-imbursement of the ex- 
penses as herein provided, if there shall remain any part of the said 
money, the same shall be and remain a fund from which Congress 
may hereafter authorize the payment of other claims thereon. And 
the moneys necessary for the payment of the salaries of the judges 
and other officers authorized by this act, and of the expenses of the 
said court as hereinbefore mentioned, are hereby appropriated out 
of any moneys in the Treasury not otherwise appropriated. 

Section 16. That as soon as the business of said court shall be 
executed and completed, the records, documents, and all other 
papers in the possession of the court, or its officers, shall be de- 
posited in the office of the Secretary of State. 

Section 17. In ascertaining the amount of such losses, the 
memorials, affidavits, depositions, and any other papers in the 
several cases of losses claimed respectively, now filed in the State 
Department, or official copies thereof, may be read in evidence: 
Provided, That no affidavit shall be read except where it appears to 
the satisfaction of the tribunal that the affiant cannot be produced 
before it as a witness or his testimony taken by a commission upon 
interrogatories ; and in the hearing of the cause, any party claiming 
shall produce all books, papers, letters, and documents that may be 
caUed for by a general description thereof by any opposing pLy. 
or satisfactorily account for their loss or non-production, or suffer 
such judgment as is prescribed in section fifteen of the act entitled 
"An act to establish the judicial courts of the United States" 
approved September twenty-ninth, seventeen hundred and eighty- 
nine; and on the hearing of the cause, any competent evidence 
may be produced by either party, either viva voce or by deposition 
taken upon interrogatories ; and for this purpose depositions may 
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be taken by either party de bene, or the court may admit affidavits 
where it is satisfactorily shown that the witness cannot be produced 
or his examination by interrogatories and cross examination cannot 
be had. 

Section 18. That in case any judgment is rendered by said 
court for indemnity for any loss or claim hereinbefore mentioned 
against the United States at the time of the giving of the judgment, 
the court shall, upon motion of the attorney or counsel for the 
claimant, allow, out of the amount thereby awarded, such reason- 
able counsel and attorney fees to the counsel and attorney employed 
by the claimant or claimants respectively as the court shall deter- 
mine is just and reasonable, as compensation for the services ren- 
dered the claimant in prosecuting such claims, which allowance 
shall be entered as part of the judgment in such case, and shall be 
made specifically payable as a part of said judgment for indem- 
nification to the attorney or counsel, or both, to whom the same 
shall be adjudged ; and a warrant shall issue from the Treasury in 
favor of the person to whom such allowance shall be made respec- 
tively, . which shall be in full compensation to the counsel or 
attorney for prosecuting such claim; and all other liens upon, or 
assignments, sales, transfers, either absolute or conditional for ser- 
vices rendered or to be rendered about any claim or part or parcel 
thereof provided for in this bill heretofore or hereafter made or done 
before such judgment is awarded and the warrant issued therefor, 
shall be absolutely null and void and of none effect 

Approved, June 23, 1874 
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III. ACTS SUPPLEMENTARY TO ACT OF 1874. 

(19 Stat, at Large, 1.) 

An act to extend the duration of the Court of Commissioners of Alabama 

Claims. 

Be it enacted by the Senate and Hoibse of Representatives of the 
United States of America in Congress a^sseiribled. That the existence 
of the Court of Commissioners of Alabama Claims, created by the 
act entitled " An act for the creation of a court for the adjudication 
and disposition of certain moneys received into the Treasury under 
an award made by the tribunal of arbitration constituted by virtue 
of the first article of the treaty concluded at Washington the eighth 
of May, anno Domini eighteen hundred and seventy-one, between 
the United States of America and the Queen of Great Britain," be, 
and the same is hereby, continued and extended to the twenty- 
second day of July next, with the same effect and no other as if 
said last named day had been named in said act for the termination 
of the powers of said court and said act is hereby continued in 
force during said period. 

Sec. 2. That the powers of the clerk of said court are hereby 
extended for an additional period, not to exceed two months from 
and after the termination of the existence of the court, for the pur- 
pose of closing his accounts, depositing the records, documents, and 
all other papers in the possession of the court or its officers, in 
the office of the Secretary of State, as provided in said act ; and all 
disbursements made by him during this period shall be under the 
direction of the Secretary of State. 

Approved, December 24, 1875. 

(19 Stat, at Large, 6.) 

An act to extend the time for claimants under section eleven, of chapter 
four hundred and fifty-nine, of the laws of the Forty-third Congress, to 
prove their claims. 

Be it enacted by the Senate and Efouse of Representatives of the 
United States of America in Congress assembled, That it shall be 
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the duty of the Court of Commissioners for the Alabama Claims to 
receive, examine and pass upon all claims that may be admissible 
under the provisions of chapter four hundred and fifty-nine of the 
laws of the Forty-third Congress which may be presented and filed 
within three months after this act shall take effect : Provided, That 
it shall appear by the claimant's petition and be proved to the sat- 
isfaction of the court, that by reason of his absence from the United 
States, or his ignorance of the time limited for the filing of a peti- 
tion by such claimant or by reason of fraud, accident or mistake 
the claim of such claimant has not been previously presented to 
said court, within the time limited by said act ; and such claim in 
cases where the claimant shall be absent from the United States 
at the time of presenting the petition, may be presented and verified 
in such manner as the court shall by rule have provided. 
Approved, March 6, 1876. 

(19 Stat, at Large, 96.) 

An act to extend the duration of the Court of Commissioners of Alabama 

Claims. 

Be it enacted "by the Senate and House of Bepresentatives of the 
United States of America in Congress assembled, That the existence 
of the Court of Commissioners of Alabama Claims, created by the 
act entitled "An act for the creation of a court for the adjudica- 
tion and disposition of certain moneys received into the Treasury 
under an award made by the tribunal of arbitration constituted by 
virtue of the first article of the treaty concluded at Washington the 
eighth of May, anno Domini, eighteen hundred and seventy-one, 
between the United States of America and the Queen of Great 
Britain," be, and the same is hereby, continued and extended to the 
first day of January next, with the same efiect and no other as if 
said last named day had been named in said act for the termination 
of the powers of said court, and said act is hereby continued iii force 
during said period. 

Sec. 2. That the powers of the clerk of said court are hereby 
extended for an additional period, not to exceed two months from 
and after the termination of the existence of the court, for the pur- 
pose of closing his accounts, depositing the records, documents, and 
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all other papers in the possession of the court or its officers in the 
office of the Secretary of State, as provided in said act ; and all dis- 
bursements made by him during this period shall be under the 
direction of the Secretary of State. 
Approved, July 22, 1876. 



IV. RULES 

OF THB 

i 

COURT OF COMMISSIONERS OF ALABAMA CLAIMS. j 



I. The clerk of the court is directed to file of record all claims 
which may be transmitted to him, and to enter the same on the 
docket in the order of time in which they may be received. 

Claims transmitted by mail may be addressed to " John Davis, 
Esq., clerk of the Court of Commissioners of Alabama Claims, 
Washington, D. C.*' 

II. All claims must be verified by the affidavit of the claimant, 
and filed in this court within six months from the 22d day of July, 
1874 

III. Every claim shall be stated in a petition addressed to the 
court, and signed by the claimant or his attorney. 

The petition shall set forth — 

1st. The title of the case, with the full Christian names and sur- 
names of all the claimants, the places and times of their birth, and 
the places of their residence between the 13th day of April, 1861, 
and the 9th day of April, 1865, both inclusive. 

If any of the claimants be naturalized citizens, an authenticated 
certificate of their naturalization shall be appended to the petition, 
and the petition shall also state whether the claimants, or any of 
them, have been naturalized in any other country than the United 
States ; and, if not so naturalized, whether any and what steps have 
been taken toward being so naturalized. 
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2d. A plain and concise statement of the facts and circumstances, 
giving place and date, free from argument, and stating all assign- 
ments and transfers, whether in whole or in part. 

3d. The prayer, in which the claimant shall state distinctly the 
amount of the actual loss or damage for which he asks judgment, 
and the date from which he claims interest thereon. 

The claimant shall also give the post-office address of himself 
and of his attorney ; and may append to his petition, as exhibits, 
the instruments or documents to which it refers, but shall not in- 
sert the same in the body of the petition. Immediately upon the 
filing of any petition, fifty copies of the same and the accompanying 
documents shall be printed in octavo form, under the direction of 
the clerk, for the use of the court and counsel 

IV. Parties having a common interest^ growing out of the 
destruction of the same vessel or its cargo, may unite in one peti- 
tion for the recovery of their respective claims, which may be heard 
together, but separate judgments shall be rendered in the case of 
each claimant. 

V. Any person of good moral character admitted to practice as 
attorney or counsel in the supreme court of any State or Territory 
or the District of Columbia, or in any of the Federal courts, on 
filing with the clerk a written statement of the date and place of 
such admission, with his name and post-office address in full, may, 
on motion, be admitted to practice in this court. 

VI. It shall not be necessary for the United States to deny spe- 
cially, in writing, the validity of any claim ; but a general denial of 
every claim shall be entered of record by the clerk as of course, and 
thereby every material allegation shall be considered as put in issue 
by the United States. 

Objections as to the law of the case may be raised by the United 
States at any stage of the proceedings by demurrer, stating the 
grounds of such objections with reasonable certainty. 

VII. Testimony to be used in this court may be taken before a 
commissioner empowered by any circuit or district court of the 
United States to take testimony, on a rule entered of record in this 
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court for that purpose by either party in any pending case, provided 
twenty days' notice be given to the adverse party ; but nothing 
herein contained shall prevent the taking of testimony before any 
other person, with the leave of this court, nor prevent counsel from 
accepting, by agreement in writing, a shorter notice than twenty 
days. 

VIIL It shall be the duty of the counsel of the claimant, at 
least ten days before the day of hearing, to file with the clerk of the 
court fifty copies of a brief (printed in octavo form) of the argument 
in behalf of the claimant 

IX. Claims supported by printed or written testimony shall be 
first heard in the order in which they stand on the docket, unless 
otherwise specifically ordered by the court ; and afterward those 
claims shall be heard in support of which the claimant nay desire 
to introduce oral testimony. 

X. In cases where the amount claimed exceeds the sum of one 
thousand dollars, the claimant shall be at the expense of printing 
his own brief and testimony. In cases not exceeding that amount, 
the printing shaU be done, under the direction of the clerk of the 
court, at the expense of the United States. 

XL The time to be occupied in the oral arguments of counsel 
shall be regulated by the rule in force in the Supreme Court of the 
United States. 

XII. Whenever any deposition or document shall have been filed 
in any case before this court, either party to any other case may use 
such testimony on the hearing thereof ; Provided, That the party so 
desiring to use such testimony in a case in which the same was not 
originally taken shall file a notice in the case in which such testi- 
mony is sought to be used five days before the hearing thereof of 
his intention so to do, specifying therein particularly the deposi- 
tions or documents sought to be used and the case or cases in which 
the same were originally taken. 
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SPECIAL RULE, 

(Adopted March 7, 1876.) 

In case of any claimant who may desire to present a claim under 
the provisions of an act entitled " An act to extend the time for 
claimants, under section eleven of chapter four hundred and fifty- 
nine of the laws of the Forty-third Congress, to prove their claims," 
approved March 6th, 1876, and who may be absent from the United 
States at the time of the making or of presenting his petition, such 
petition may be presented and verified by the attorney in fact of 
such claimant, or by any agent specially authorized thereto, or by any 
person acting as agent or next friend ; but in every case of a peti- 
tion filed without precedent authority specifically given, the court 
will require subsequent ratification of such petition or claim by the 
claimant. Such agency or ratification shall, in every case, be duly 
established by proof to the satisfaction of the court 
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V. FORM OF PETITION. 

(bt sailoe for loss of personal effects and wages.) 



COUET OF COMMISSIONERS OF ALABAMA CLAIMS. 



m, >-N"o. . . . 



John Doe, Complainant, 

The United States, Eespondent. J 

In the Matter of the Ship . . . Destroyed by the " Alabama.'' 



To the Honordble Justices of the Court of Commissioners of Alahama 

Claims : 

Respectfully represents your petitioner as follows : 

My name is John Doe. I was born at Maine, on the . . . 

day of A. D. 18 — ; and from the 13th day of April, 1861, 

to the 9th day of April, 1865, inclusive, I resided at Boston, Massa- 
chusetts, though absent at sea, as hereinafter set forth. I am a 
citizen of the United States. I have never been naturalized in any 
other country, nor have I ever taken any steps thereto. I further 
state that I bore true allegiance to the United States during the 
late rebellion, and I was at the time of loss entitled to protection in 
the premises. 

I shipped as seaman on board the ship at New York, on 

the 13th day of January, 1863, at fourteen dollars a month, for a 
three years' voyage, and was paid one month's advance. The ship 
sailed 15th January, 1863, from New York for San Francisco. On 
the 2d July, 1863, in about latitude 25° 29' south, longitude 37° 46' 
west, the ship was captured by the so-called insurgent cruiser 
''Alabama," and burned. By reason thereof I wholly lost my 
personal effects to the value of $273.50, as follows : — 

1 suit of clothes $45.00 

2 pairs of pants 14.00 

2 pairs of pants 10.00 

Overcoat 40.00 
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Working coat . . . . , 25.00 

2 pairs of boots .....,••,... 14.00 

1 pair of shoes 3.00 

4 pairs of drawers •.,,...,#.. 8.00 
6 undershirts , . 12,00 

5 working shirts ,»...«• ^ .« ^ 15.00 

6 white shirts 18.00 

1 suit of oil clothes 7.00 

1 muffler . 3.00 

6 pairs of stockings 4.50 

1 pair of long rubber boots , • . « • ^ . . 8.00 

Bedding ,..,•• 12.00 

Tobacco, handkerchiefs, neckties, and books • • 20.00 

1 hat 5.00 

1 cap 5.00 

Chest 5.00 



■^1^ 



Total . . ; $273.50 

I lost four months' wages, for which I claim $56. I tried my 
best to get employment, but did not succeed until more than a year 
after said 2d July, 1863. I therefore respectfully claim an allow- 
ance of twelve months' extra wages, or $168. My actual expenses 
of getting home were $57. My total claim is therefore $554.50, 
with interest at 4 per cent from said 2d July, 1863, viz. : 

Personal effects $273.50 

Wages due at capture 56.00 

Extra wages 168.00 

Expenses 57.00 

Total $554.50 

At the time of said capture there was no insurance upon any 
of the within-named personal effects, nor have I, my assignees or 
legal representatives, received at any time, or in any way, com- 
pensation or indemnity for the loss of said effects, from any insur- 
ance company, insurer, or otherwise; nor has any assignment or 
transfer of my interest in said effects or wages, or in this claim for 
the loss thereof by said capture, ever been made by me, or by my 
legal representatives, to any person or corporation. 

Wherefore your petitioner brings this claim, and prays your 
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Honors to consider the same and award judgment thereon in the 
amount of damage by him sustained. 

The post-office address of your petitioner is county of 

and State of My attorney is of 

and his post-office address is State of 

JOHN DOK 
State of 

County of 

On this day of A. D. 18 . . before me i)ersonally 

appeared the above-named John Doe, who subscribed the foregoing 
petition in my presence and made oath to the truth of the facts 
therein stated. 

J. RM. 
[Seal.] Notary Public, 
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VL OPINION 

IN THE CASES OF THE "WINGED RACEB."i 

COUET OF COMMISSIONEES OF ALABAMA CLAIMS. 

May 28, 1875. 

Present: HON. HEZEKIAH G. WELLS, Presiding Judge. 
" KENNETH RAYNER, 
«« WILLIAM A. PORTER, 
*• CALEB BALDWIN, 
" HARVEY JEWELL. Judges. 

No. 278. — Henby W. Hubbell v. United States. 

No. 279. — Chas. a. Sherman et al. v. United States. 

No. 1131. — Edward H. Gillilan v. United States, 

• 

Tha measure of damage for goods destroyed by the Confederate cruisers is the value 
of the goods at the place and time of shipment, with charges and marine insur- 
ance actually {jaid, with interest on the aggregate so produced, from the time of 
shipment till the date of destruction, at six per cent. 

The measure of damage for loss of freight in cases when freight lias begun to be 
earned is the net freight, which is to be found by deducting from the gross 
freight the expenses of completing the voyage, and of discharging the caigo at 
the x>ort of destination, including all inward x>ort chaiges and disbursements, 
with a further deduction of a proper sum for the depreciation of the vessel while 
performing the remainder of her voyage, and of interest on the valuation of the 
vessel from the date of her destruction to the time of her probable arrival if the 
voyage had not been interrupted. 

In fixing the value of goods purchased with coin or currency other than the legal- 
tender currency of the United States, the value of coin in currency at -the date of 
purchase will be taken, when payment was actually made in coin at that time ; 
where payment was actually so made at a subsequent time, the value of coin at 
that time will be taken, if the payment was made according to the usual course 
of trade. If not made according to the usual course of trade, the value of coin 
will be computed at the lowest rate, whether at the time of purchase or at the 
time when payment would have been made in the usual course of business, or 
when the payment was actually made. 

^ Report from the Secretary of State, with accompanying papers, relating to the 
Court of Commissioners of Alabama Claims. 44th Congress, 2d Session, Senate Ex. 
Doc. No. 21. Washington : Grovemment Printing Office, 1877. 
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The large and valuable ship " Winged Racer," of New York, sailed 
from Manilla on October 8, 1863, for New York, and on Novem- 
ber 10, following, witl^ her cargo^ was destroyed by the " Ala- 
bama," near the coast of Sumatra, in the Java Sea. The value 
of the vessel was claimed at 360,000* Her cargo consisted of 
5,810 bales of Manilla hemp, 9,607 bags of Manilla sugars, 100 
bales Manilla hide-cuttings^ 100 boxes camphor, &c. The con^- 
plainants, her owners, claimed as the value of the cargo, the sum 
of $216,480.39, for which amount they alleged the goods could 
readily have been sold "to arrive" on November 10, 1863, the 
day of her " probable arrival." They also claimed to be allowed 
her net freight and indemnity for loss of stores, outfits, port dues, &c. 

Wm, Peet, for Hubbell and Gillilan. 

A. JV. Evarts and Joseph H, Choate, for Sherman. 

Jno. A. J. Creswell, for the United States. 

Jewell, J. These claims were for the loss of the ship " Winged 
Bacer," and for the cargo, and for the freight of the vessel, on a 
voyage partly performed from Manilla to New York. 

The claimants first named were each owners of seven twenty- 
fourths of the vessel and freight, and joint owners of the cargo 
which they had bought in Manilla and China. 

The third claimant owned seven twenty-fourths of the vessel 
and freight. , 

The owners of the cargo showed that the cargo could have been 
sold in New York, at the time of the probable arrival of the ves- 
sel, for a large profit over the cost in Manilla and China. They 
also contended that the goods might, on the day of destruction, 
have been sold in New York to arrive, for a large profit 

Before the hearing in the above-named causes, it was arranged 
that, in connection with the argument upon the questions of law 
proposed to be presented by the counsel in the principal cases, 
counsel in various other cases pending before the court in which 
questions were raised as to the measure of damages in regard to 
ship, outfits, provisions, cargo, or .freight, should be heard with 
briefs and arguments, so that, if possible, all questions of this class 
should be at the same time presented to the court. 

In pursuance of this arrangement, briefs were filed by several 
gentlemen of the bar, and the questions have been presented to the 
court by briefs and oral arguments of exh^*ustive ability, and the 
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counsel of the United States has with eqaal ability and exhaustive 
research presented his views. 

The court acknowledge their obligations to the various counsel for 
the claimants as well ^ to the counsel for the United States for 
the valuable assistance thus rendered. 

For the authority of this court to award any sum either as loss 
or damage or as indemnity or compensation for loss or damage on 
ship, cargo, or freight, we must look to the law under which we act. 

The act, section 11^ directs us to examine all claims admissible 
under it, directly resulting from damage caused by the so-called in- 
surgent cruisers, fee, and " to decide upon the amount and validity 
of such claims in conformity with the provisions hereinafter con- 
tainted, and according to the principles qf law and the merits of the 
several cases." 

By this, we understand that each claim is to be decided upon 
according to the principles of law and the merits of the several 
cases, and such a sum awarded to each claimant as the principles 
of law and the merits of his case entitle him to receive, unless the 
allowance of such amount is specifically forbidden by some, pro- 
vision of the act " thereinafter contained." 

What the provisions of law are upon or according to which we 
are to make up these claims we are not told in the act ; we are to 
seek them in general principles acted on by the courts, or to be found 
in the decisions to which we look for the authoritative declaration 
of the law of the land. 

We ought, as it seems to us, to look for these principles espe- 
cially in the decisions of the Supreme Court of the United States, 
which are of paramount authority, certainly in cases to which the 
United States is in any sense a party. We may look for them in 
the decisions of the Circuit Courts of the United States, to the 
practice and procedure in which we are specially referred in the 
act. And we may also look to the decisions of the courts of 
the several States, not as conclusive upon us, but as worthy 
of examination by reason of the weight of reasoning and broad 
application of principles exhibited by those very high tri- 
bunals. And as these questions, the fund to which they have 
reference, and this court itself, each and all, are but the fruit of a 
great settlement between the two leading commercial and maritime 
powers of the world, we may and ought to draw from the law of 
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nations, and the decisions of the cx>art3 of Great Britain, and 
especially from those tribunals before which questions of the 
law of the seas, of the rights and duties of neutral nations, are 
brought and tried, such rules as wQl best accord with that enlight- 
ened sense of justice by which this nation will be willing hereafter 
to be measured, and to which she will hereafter, without hesitation, 
appeal 

It was not improper for the counsel of the United States, in his 
very able aigument, to call to our attention, and the attention of 
the claimants here, that we must bear in mind that, in making a 
standard according to which damages are to be awarded to the 
claimants before us, we at the same time supply a standard accord- 
ing to which hereafter, in all time perhaps, damages will be claimed 
and enforced against our own Government. 

This consideration itself increases in our view the gravity and 
importance of the questions to be decided ; it imposes upon us the 
greater obligation to consider with the strictest care the matters 
under deliberation. 

That Congress had this consideration in view in framing the act 
is evident from the act itself; and section twelve comprises the 
" provisions hereinafter contained," which limit and restrain us in 
applying what otherwise we might apply to the fullest extent, 
namely, the allowance of damages in each case according to the 
principles of law. 

The primary purpose of the act we conceive to be to discover 
what the loss or damage directly suffered by each claimant is ac- 
cording to the principles of law, and to award him that sum, with 
the limited interest provided in the act ; and that amount we are 
to determine and award, unless we are prevented from allowing the 
whole of said sum by the restraining clauses before refeiTed to. 

There are some preliminary considerations which we will dispose 
of before proceeding to an examination of the chief questions at 
issue. 

It is urged upon us most earnestly by all the counsel for claim- 
ants that the allowance for damage should be of the most liberal 
nature, inasmuch as these claims arose out of the acts of a wrong- 
doer ; that the capture and destruction of these vessels was attended 
by wanton outrage and violence, presenting, as is urged, the cases 
in which courts have uniformly permitted the largest liberality in 
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the assessment of damage. We do not think these considerations 
apply. 

These captures were made in war ; there was no violence greater 
than is allowed by the laws of war. To be sure, usually, captured 
ships are not destroyed ; they are commonly taken as prize before 
the courts for condemnation ; but as the Confederacy had no prize- 
courts, they exercised an undoubted, although extreme, right, and 
burned their prizes. Every merchant who made an adventure upon 
the seas was fully aware of the dangers to which his vessel or 
cargo was exposed. He "met but what he looked for should 
oppose." 

Besides, this fund is the result of a liability of Great Britain for 
an act of negligence. This is not a suit against the actual wrong- 
doer. To be sure, by the law of nations we held England liable 
for these losses, and by the treaty she agreed to be treated as liable, 
but from first to last she protested that her liability was that which 
arose from oversight and omission, from a want of vigilance, an in- 
adequacy of exertion in particular cases, a mistake of her duties, 
and not a wanton or wilful act. And, as we understand it, our 
own government finally acceded to that view. 

In our own highest court, where the owners of a privateer were 
held liable for the unlawful act of the master and crew, a claim for 
vindictive damages was rejected, though Mr. Justice Story, in giv- 
ing the opinion of the court, says, " upon the facts disclosed, this 
must be pronounced a case of gross and wanton outrage, without 
any just provocation or excuse." ^ 

We are therefore of opinion that this consideration cannot enter 
into our judgment in estimating the amount of damage in these 
cases. 

The various claims for damage arising under this act are : — 

First. For the vessel. 

Second. For those outfits or supplies which are put on board prior 
to the commencement of the voyage, and needful or pertaining to 
the navigation. As to those, it is in every case a question whether 
they are or not included in the valuation of the vessel itself. 

Third. For those supplies which are in the nature of provisions 
to be consumed on the voyage. 

Embraced in these second and third classes are the outfits and 

1 The Amiable Nancy, 8 Wheat. $58. 
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supplies pat on board vessels fitted for whaling or similar voyages, 
differing in details from the outfits and supplies of ordinary ves- 
sels, but presenting no differences of principle. 

FourtL For the loss of the freight, either as due for the carriage 
of goods in a general cargo or the amount to become due or agreed 
to be paid under a contract of affreightment or charter-party, either 
for a voyage actually entered upon, the goods being already on 
board, or for a voyage agreed to be made from a port not yet reached, 
but for which the vessel has sailed, or on a voyage agreed, to be 
made, but for the performance of which no steps have been taken 
or progress made, except to bind the ship and owners, if the ship 
or vessel survives accidents, so as to be able so to do. 

AU these claims have reference to the owners of the vessel, and 
can be made by them only, or by their representatives. 

Fifth. For the loss of goods on board, whether specifically as 
cargo entered on the manifest and paying freight, or as the prop- 
erty and personal effects of officers or men or of passengers. 
Astothesfdp: — 

There has been no difference of opinion, in the discussions before 
us, as to the measure of damage to the ship or vessel The deci- 
sions of the courts all agree in giving the owner of the vessel its 
value at the time of its loss or destruction. In the law of insur- 
ance, its value at the commencement of the risk is taken to be its 
value through the voyage, although in fact the ship is continually 
deteriorating ; but this slight deterioration is compensated for as an 
element of the freight. 

There is nothing in the Act limiting the right to give the value 
of the ship if destroyed.^ 
As to outfits : — 

As to that class of outfits which pertain to the navigation, such 
as spare spars, sails, extra canvas, and the like, and materials for 
the temporary repair of the ship, it has been contended by the 
counsel for the United States that they properly belong to and are 
included in the valuation of the ship itself There is no difference 
of opinion that when the value of the vessel is clearly proved, ex- 
clusive of this class of outfits, and the value of the outfits as a 
separate item of value is clearly shown, their value, if destroyed, is 
to be given. 

^ The BaliiTnore, 8 Wall. 386, and cases in note ; Lowndes on Collisions, 141 et aeq. 



OPINION OP COURT. — THE WINGED RACER. 15S 

There is nothing in the act restraining us from giving the value 
of outfits, if thus shown ; but we shall in each case, according to 
the proofs, estimate the value of the ship and outfits, either collect- 
ively or separately, as justice shall require. 
As to the provisions .\ — 

There has been no difference of opinion in the discussions before 
us as to the allowance for the provisions on board, unconsumed, at 
the time of loss. Their value must be given either as a separate 
item of valuation, or as a component part of freight, according as 
we shall decide to give judgment for the loss of freight. Provi* 
sions are a fluctuating quantity, at its maximum at the beginning, 
and constantly diminishing as the voyage proceeds, till the mini- 
mum is reached at its termination. 

In the case of vessels fitted out for whaling or similar voyages 
occupying long periods, some of the outfits pertaining to naviga- 
tion, as well as the provisions put on board and the paraphernalia 
and machinery and the vessels for containing the product of the 
catch, are substantially cargo on board and must be governed by the 
rules applicable to cargo. 
As to the measure of damaffe for the loss of goods : — 

This question has been argued before us with great ability upon 
both sides. It is claimed by the owners of goods destroyed that 
the act intended and expressly directed us to award to each claim- 
ant such a sum as would give him an " indemnity for losses " (§ 5), 
such as would be a *^ compensation for the actual loss or damage " 
(§ 12) ; that the claims were for " damage directly resvitirtg from 
the acts of the insurgent cruisers," &c. (§ 11) ; that the words 
" compensation *' and " indemnity '* (§ 12) are used to indicate the 
extent of the claimant's rights ; that nothing can be indemnity or 
compensation for this loss or damage which does not put the claim- 
ant in the same situation in which he would have been if the cap- 
ture and destruction in the particular case had not occurred. It is 
therefore claimed that the value of the goods destroyed must be the 
sum which they would have brought at the place of destination at 
the probable time of their arrival, and that the average length of 
passages between the ports of departure and destination should be 
taken to ascertain the time of probable arrival in each case. 

That this was the market for which the goods were intended, 
that anything less than the value at the port of destination 
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would not give "indemnity ** or "compensation" for the "damage 
or loss." 

It is further claimed that if this measure of value cannot he 
allowed, at least the value of the goods at the port of destination at 
the date of the loss should be given. 

All of the numerous authorities cited in support of these posi- 
tions were of cases arising ex contractu. They were chiefly actions 
brought against carriers, either by land or sea, for non-performance 
of the contract of carriage. They were actions between the parties 
to the contract There is no doubt that in an action against a 
common carrier by the owner of the goods for non-delivery, the 
measure of damage universally given is the value of the goods at 
the time and place when and where the carrier has contracted to 
deliver them.^ 

The basis of the doctrine in all these cases is, that it is the policy 
of the law to hold the carrier liable for the full value at the time 
and place of destination, to remove from him all temptation to 
fraud.^ 

In this case, which was the first case where the question arose 
in Pennsylvania, and in which all the English and American author- 
ities up to that time were most exhaustively examined, C. J. Tilgh- 
man says : " If we consider the policy which should regulate these 
contracts, it is best to remove from the carrier all temptation to 
fraud, which will be best done by making himself answerable for the 
value at the place of delivery. If the goods should be of increased 
value at the place of delivery, as they generally are, and the liabil- 
ity extends no further than the value at the place of shipment, there 
is very great temptation to fraud." . . . "And it would require 
very strong authority to satisfy me that where the carrier fraudu- 
lently disposed of the goods at the place of delivery, and made 
great profit thereby, he or his principal should be responsible for 
no more than the value at the place where he received them." ^ 

Another class of cases cited by the counsel for the claimants 
grows out of the contract of insurance. 

When jettison is made of goods for the relief of the ship in case 

1 Angell on Carriers, § 482 ; Sedgwick on Damages, chap. 13. See the very numer- 
ous cases cited by these authorities. 
. 2 Oillingham v. Dempsey, 12 Serg. & R. 188. 
» fVatkinson v. LatigJUon, 8 Johns. 213 ; Amory v. McGregor, 15 Johns. 24. 
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of peril, the owner of the goods so jettisoned, if the, ship arrives, is 
entitled to be paid for them the price they would have brought at 
the time of the arrival and at the place of destination. This value 
is given, on the obvious equity that the owner of the goods whose 
destruction has enabled the others to arrive shall be in no worse 
condition than are those whose property has been saved by his 
sacrifice. 

But if the ship does not arrive, if the rest are not carried forward, 
the goods jettisoned are to be paid for at their value at the place of 
shipment, with charges, insurance, and interest.^ 

So if the ship is compelled to put into port in distress, and to 
make repairs or procure supplies, where the master has no funds 
and no credit, he may sell a part of the cargo to procure funds ; and 
if the ship afterward arrives, the owner of the goods sold shall have 
for them the price which they would have brought if they had 
remained on board, namely, their value at the time and place of 
destination. 

But if she does not arrive, the value to be paid for them is their 
value at the port of departure, with charges, insurance, and interest.^ 

Both these classes of cases are exceptions to the general rule 
followed in actions upon policies of insurance, and both stand 
upon the same ground, that the owner of the goods sacrificed in 
jettison, or sold for the exigencies of the voyage, shall be in the 
same condition as are the other owners whose goods have been 
insured a safe arrival by his sacrifice. If they gain a profit, so 
shall he, but if the ship fails to arrive, then the goods of all parties 
are to be valued at the same standard, namely, that of the place of 
shipment 

But the act creating this tribunal, it seems to us, has expressly 
taken away from us the power to estimate the damage upon the 
principle contended for. Section 12 expressly provides that in no 
case shall any claim be admitted or allowed for or in respect to 
. . . prospective profits, freights, gains, or advantages. 

Prospective profits means that profit or advance in price which 
the owner of goods expects will take place between the place of 
shipment and the place of destination. 

^ Tudor V. Macoviber, 14 Pick. 84. 

3 Abbott on Shipping, *372 ; Mayne on Damages, 223 ; Richardson v. Noune, 
8 B. & A. 237. 
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This is sometimes called profits, and sometimes probable profits, 
and sometimes expected profits.^ 

Prospective profits, as applied to goods, can refer only to the 
difierence in price between the port of lading and the port of dis- 
charge. Profits expected after the time of discharge have never 
been given as damage in any case. 

Profits in this sense — expected profits, prospective profits — are 
the constant subject of insurance, and are certainly as insurable as 
any other interest; but an insurance to cover them must be of 
profits eo iiomine ; they cannot be issued under the name of goods 
or cargo unless in a valued policy. Of course, such expected profits 
may be included in the valuation of goods in a valued policy on 
goods, but valued policies rest upon principles peculiar to them- 
selves, by force of which the assured may value as high as he 
pleases, and the insurer is bound thereby. Valuation in the policy 
binds both parties in the absence of gross fraud. 

The act enjoins upon us to decide upon the amount and validity 
of these claims " in conformity with the provisions of the act, and 
according to the principles of law and the merits of the several 
cases" (§ 11). We are to find some rule of valuation which will 
accord with the provisions of the act arid, with the principles of 
law at the same time. Both injunctions are to be obeyed if they 
can be, and the act assumes that they may ; and if in examining 
these claims we can find a course of decisions which will enable 
us to follow settled principles, and at tlie same time to give efiect 
to the restrictive clauses in the act, those decisions we must 
follow. 

The rule of damages followed by the courts of this country and 
of England in actions upon the contract, and between the parties 
to the contract of carriage or affreightment, as we have seen, cannot 
be followed by us. They include a valuation which we are expressly 
forbidden to allow. 

But there are two classes of cases, either of which we may follow, 
keeping within the principles of law, and at the same time not con- 
travening the provisions of this act. One of these arises in actions 
of tort, and the other in actions of contract. 

From the earliest period in our judicial history actions have been 
brought by the owners of goods against persons other than the 

1 PhUUpsonlns. §1209 ; BenecHpp. 26-30, 119,125 ; Stevens and Benecke, 14. 
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parties to the contract of afifreightment, growing out of torts com- 
mitted against the goods while in transit on their way from the 
port of lading to an intended port of discharge. 

The earliest of these which reached the Supreme Court of the 
United States was in 1796.^ 

The " Charming Betsy " was a case of a vessel wrongfully cap- 
tured by the commander of the " Con^itellation," an American frigate, 
and brought into the port of Philadelphia, where the captain insti- 
tuted proceedings for her condemnation. Pending these proceed- 
ings the cargo was sold, and the consul of Denmark intervened in 
the cause, claiming the vessel and cai^o as the property of a Danish 
subject The cause was heard by the Supreme Court upon appeal, 
and Chief Justice Marshall gave the opinion of the court, wherein 
they fixed the standard of damages by directing in their decree 
" that the cause be remanded to the circuit court, with directions to 
refer it to commissioners, to ascertain the damages sustained by the 
claimants, . . . and that the commissioners be instructed to take 
the actual prime cost of the cargo and vessel, with interest thereon, 
including the insurance actually paid, and such expenses as were 
necessarily sustained in consequence of bringing the vessel into the 
United States, as the standard by which the damages ought to be 
measured."^ 

A large sum was awarded against Captain Murray in pursuance 
of this decree, which he was obliged to pay, and which was after- 
wards reimbursed to him by act of Congress from the Treasury of 
the United States.* 

The rule of damages thus established has been followed from that 
day to the present, through a series of decisions entirely unbrokei^ 
and unchanged.* 

The same rule was applied in the case of an unlawful and uur 
justifiable seizure of a vessel by the officers of the revenue in 1824.* 

Story, J., says : ® " This court on various occasions has^expressed 
its decided opinion that the probable profits of a voyage, either 

1 Del, Col. V. Arnold, 8 Dall. 833. ^ 3 Cranch, 125. 

' Act January 81, 1805, 6 Stat, at Large, 56. 

* The Charming Betsy, 2 Cranch, 64 ; Maley v. ShaUuck, 8 Cranch, 458 (1806) ; 
The Schooner Lively and Cargo, 1 Gall. 815 (1812) ; The Anna Maria, 2 Wheat. 327 
(1817) ; The Amiable Nancy, 3 Wheat. 546 (1818) ; La Amistad de Eties, 5 Wheat. 
885(1820). 

* The Apollon, 9 Wheat. 862. • Ibid. p. 376. 
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upon the ship or cargo, cannot furnish any just basis for the com- 
putation of damages in cases of marine tort. . . . Where the vessel 
and cargo are lost or destroyed, the just measure has been deemed 
to be their actual value, together with interest upon the amount 
from the time of tjie trespass. . . . And it may be truly said that 
if these rules do not furnish a complete indemnification in all cases, 
they have so much certainty in their application, and such a ten- 
dency to suppress expensive litigation, that they are entitled to 
some commendation upon principles of public policy." 

The rule established in these cases was followed in the first case 
of damage arising from collision wliich came before that court.^ 

This rule has been followed by the district and circuit courts in 
all succeeding cases, and has been affirmed in a very recent case 
by the Supreme Court.^ 

The other class of cases are those actions brought upon an un- 
valued or open policy of insurance. 

It is claimed in the argument before us that the rule in these 
cases does not make good the damage or loss, does not indemnify or 
compensate the parties. 

But it does give that indemnity which, by the custom of mer- 
chants ever since insurance was practised in England or in this 
country, has been given in actions upon policies of insurance not 
valued ; that is, under open policies. And in fixing the standard 
of indemnity to be given in a case of collision, the Supreme Court 
expressly followed the practice adopted in cases of insurance from 
the earliest times.^ 

The injured ship in this case was at anchor, ready to sail, in the 
harbor of Liverpool, laden with salt, intended for sale in the port 
of Alexandria, where she expected to arrive in season to dispose of 
her cargo at a large profit. The plaintiffs claimed to recover the 
value of the salt at the place of her destination. 

Taney, C. J., in giving the opinion of the court, says that the 
plaintiffs offered to prove that if the ship had not been prevented 
from sailing by the injury complained of she would have arrived 
at Georgetown in season to have made a large profit on her cargo. 

But, ii^ will be observed, he makes no allusion whatever to the 

1 Smiih V. Condrey, 1 How. 28 (1848). 

s The Vaughan and Telegraph, 14 Wall. 258 ; The Oeean Queen, 5 Blatcht 498. 

* Smith y. Condrey, ubi sup. 
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long course of decisions in the cases of illegal captures already 
referred to, but adopts the rule of law in cases of insurance as 
furnishing the proper standard of damages. He says (p. 35), " It 
has been repeatedly decided in cases of insurance, that the insured 
cannot recover for the loss of probable profits at the port of desti- 
nation, and that the value of the goods at the place of shipment is 
the measure of compensation. There can be no good reason for 
establishing a different rule in cases of loss by collision. It is 
the actual damage sustained by the party at the time and place 
of the injury that is the measure of damages." He expressly calls 
the damage thus measured the actiial damage suffered by the 
party. 

The text writers on insurance are uniform in their definitions of 
the words loss or damage, and of the corresponding words, indemnity 
and compensation. 

Indemnity is the compensation for loss or damage. 

Mr. Phillips says : — 

« The principle of insurance is indemnity." 

" The indemnity proposed in marine insurance is to restore the 
assured as nearly as may be to the condition he was in at the 
outset. 

"It is not intended by the contract of insurance to put the 
assured in the same situation in case of loss that he would have 
been in had the adventure terminated successfully. He must take 
the chances of his speculation on the state of the markets. The 
indemnity refers to the beginning of the risk." i 

" The value of the interest is to be estimated at the time of the 
commencement of the risk." * 

Emerigon states the principle upon which insurance is based.* 

"It is plain that insurance is not a source of gain to the as- 
sured." 

" Assecuratvs non qtuBrit lucrum, sed agit ne in damTho sit** says 
Straccha. 

" In a word," he continues, " one may have insured only what 
one runs the risk of losing, and by no means advantages which one 
may fail to realize." 

^ 2 Phillips on Insnranoe, § 1220. 

a IMd, § 1219. 

* Am. ed. 1850, c. 1, § It. p. 13. 
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^ As soon as the assured is indemnified for this valae [the value 
at the time and place of lading] his lawful interest is satisfied." ^ 

That this is the rule, that the loss or damage to be compensated 
for or indemnified agailist in cases of insurance in policies not 
valued is the value at the commencement of the voyage, hardly 
needs a citation of authorities. 

The leading authorities in England are : Usher v. Noble* and 
Zevns V. Bucker.* 

The case of Winter v. Haldimand,^ is interesting, because it was 
a case of loss by capture under an open policy. 

Sir James l^rlett, in argument, stated the rule in accordance 
with which the case was decided He says : " The rule, invariably 
adopted in case of an open policy, is to estimate a total loss, not by 
any supposed price which the goods might have been deemed worth 
at the time of the loss, or for which they might have been sold had 
they reached the market for which they were destined, but accord- 
ing to the prime cost, viz., the invoice-price and all expenses incurred 
till they are put on board." * 

The leading American cases are: Sndl v. Bdavxire Ins, Co,;^ 
Carson v. Marine Ins. Co,;'' Le Boy v. United Ins. Co.;^ Coffin 
V. Newburyport Ins. Co? 

The latest case on this subject is Warren v. Franklin Ins. Co}^ 

It is needless to cite authorities further. The rule of damage, or 
of value in case of damage, is perfectly clear in all cases of marine 
torts, and the same rule is also universally adopted in that Great 
branch or class of contracts k^own as insurance, and equally well 
settled in this country where we distribute (his fund, as in Great 
Britain, whose government has paid the sum out of which arises 
our jurisdiction. 

Were these claimants prosecuting their claims in a court from 
which an appeal might be taken to the Supreme Court of the 
United States, can there be a doubt what would be the standard 
of damage and indemnity which would be there applied ? 

In some respects the rule of law applicable to insurance seems 

1 Ibid. p. 213. (1 Amould on Ins. ♦301, 302 ; Ibid. •824, 326, •329 ; BenecH 
c. 4 ; Stevens k Beneck^, 13.) 

« 12 East, 639. » Page 668. « 7 Johns. 843. 

« 2 Burr. 1167. « 1 Wash. C. C. 609. » 9 Mass. 486. 

* 2 B. & Ad. 649. » 2 Wash. C. C. 468. !• 104 Mass. 618 (1870). 
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peculiarly applicable here, inasmuch as England may in some sense 
be considered in the light of an underwriter upon an open policy, 
against any loss by capture at the hands of the cruisers for whose 
depredations she was held responsible. 

We ought also to say that in coming to this conclusion we have 
not been constrained in our judgment by the restriction clauses of 
the act, but that without them we should have felt bound to adopt 
the same standard of value as being " according to the principles of 
law/' It seems to us that the restrictive clauses of the act were, 
so far as they apply to goods, intended and most carefully adapted 
to declare the law upon this branch of the subject, and not to make 
any new rule. 

We therefore are of opinion that the measure of value of goods 
destroyed by the depredations of the cruisers for whose acts this 
fund is created, is to take the value of the goods at the time and 
place of shipment, with charges upon them till put on board, with 
the marine insurance actuaUy paid, and interest on the aggregate 
so made, from the date of purchase or shipment till the time of th& 
destruction, at the rate of six per cent. For that sum judgment 
will be entered, and by the terms of the act interest thereafter will 
run at four per cent. 

In every case, therefore, we must look to the time of paymeat 
for the goods in cash, as shown by the evidence, to obtain the basis- 
for the calculation. 

We believe this measure of value to be that universally adopted, 
in all cases of marine torts by the Supreme Court of the United 
States, which that court would certainly apply if an appeal lay 
from our decision to that court. 

It is also the measure of value given by the tribunals of all: coun- 
tries in fixing the indemnity required upon contracts of marine 
insurance. 

Further, any other measure of value we are forbidden to give by 
the language of the law under which we act, which expressly ex-- 
eludes prospective proJUs from our estimate of the loss. 
As to the freight : — 

Having now considered the question of the measure of value of 
the cargo, we will proceed to the consideration of the question of 
freight. 

As between the owners of the ship and cargo, the parties to the 
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contract of affreightment, freight is not earned until the goods are 
discharged at the port of destination, unless the owner sees fit to 
receive them at an intermediate port. 

As between the parties, no freight is earned until that port is 
reached ; but as between parties other than the parties to the con- 
tract, freight is property in every sense of the law from the mo- 
ment when the charter-party is executed and the vessel has com- 
menced to take in her carga, or has left any port for the purpose of 
performing the voyage to which the contract of affreightment 
refers. 

As against the charterer, the owner of the ship has a right to 
earn freight from the moment of the signature of the contract. 

As against a wrong-doer, freight is earned from the moment of 
the inception of the voyage. 

Freight is property which may be insured. It is property for 
which contribution must be made in cases of general average, and 
in case the vessel is destroyed or injured by any act or negligence 
of a stranger to the contract, damages in all cases may be recovered 
for its loss. 

It is none the less property because intangible, or because it is a 
chose in action. The rules of law applicable to tangible property 
are equally applicable to this, and are applied daily in all the 
courts. 

In cases of insurance upon an open policy on freight, the owner 
recovers the gross freight without deduction.^ 

In cases of general average the owner of the vessel is bound to 
contribute not only on the value of his vessel, but on the amount 
of the net freight made up to the time of the injury or sacrifice.* 

In cases of loss of freight which is to be contributed for in gen- 
eral average, gross freight is contributed for.^ 

In cases of collision and other marine torts, net freights are 
allowed against the wrong-doer.* 

1 2 Phillips on Ins. § 1288 ; Arnold on Ins. ed. 1872, p. 804, 

^ Dixon on Average, 181 ; Lowndes on Average, ed. 1874, p. 239. 

• See authorities last cited. 

* WiUiamson v. Barrett, 13 How. 101, 111 ; The Oazelle, 2 Wm. Rob. 279 ; The 
Baltimore, 8 Wall. 386 ; The Glaucus, 1 Low. 871 ; The Heroine, 1 Ben. 223 ; Eg' 
hert V. Baltimore <fc Ohio IL B,, 2 Ben. 225 ; The Galatea, 6 Ben. 259 ; Alle» t. 
Mackay, 1 Sprague, 219 ; The Bebecca, Blatch, & H, 347. 
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In cases of illegal capture, or of destruction of a vessel by illegal 
capture, the owner has been, throughout the whole history of prize 
courts, held to be entitled to his freight, not net freight merely, but 
full or gross freight (See authorities cited in note 1 below). 

If a neutral vessel having enemy's goods on board is taken, the 
captor pays the whole freight, because he represents the enemy by 
possessing himself of the enemy's goods jure belli ; and, although 
the whole freight has not been earned by the completion of the 
voyage, yet, as the captor by this act of seizure has prevented its 
completion, his seizure shall operate to the same effect as an actual 
delivery of the goods to the consignee, and shall subject them to 
the payment of the freight.^ 

The allowance is oi fvll freight^ 

The neutral's vessel's right to freight has priority over even the 
expenses of the captors.* 

A neutral vessel was lost by the negligence of the captor while 
being taken into port, to which she was being taken in order to 
unliver her hostile cargo. The captor in this case, a naval officer 
of Great Britain, was held liable to payment of the entire freight, 
in addition to the value of the vessel and cargo.* 

The English government paid the amount. 

The doctrine of these cases is well established in this country.* 

Story, J., *■ The general rule that the neutral carrier of enemy's 
property is entitled to his freight is now too firmly established to 
admit of discussion." ^ 

Same case on appeaL^ Story, J., in giving the opinion of the 
Supreme Court, affirmed this doctrine. 

Chief Justice Marshall, Mr. Justice Livingston, and Mr. Justice 
Johnson, who dissented from the judgment, affirmed the same doc- 
trine, and would have allowed freight, which the majority of the 
court in the particular case denied. 

When neutral property was found on board of an enemjr^s ship, 
and the captors substantially delivered the property to the owners 

1 The Copenhagen^ 1 C. Rob. 289, 291 ; The Hoop, Id. 196, 219 ; The Breynen 
Flutfge, i 0. Rob. 90 ; The Vraw Henrico, Id. 843 ; The Anna CcUharina, 6 C. Rob. 
10 ; The Catharina Elizabeth, 1 Acton, 309 ; The Fortuna, Edwards Ad. 56. 

2 The Fortum, ubi sup. 67. * The Commercen^ 2 Gall. 261. 
« The Vrow Henrica, i C. Rob. 848. « Ibid, p. 264. 

* Der Mohr, 4 C, Rob, 814. *» 1 Wheat. 882. 
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at the place ultimately intended as its destination, the captois were 
held entitled to freight upon the propeity.^ 

Having seen how freight is treated in the prize-courts and in 
actions against trespassers, we proceed to see how freight is con- 
sidered in the law of insurance. When is freight recoverable under 
a policy of insurance ? When does it become cognizable in insur- 
ance law as a value, as a property, which may be lost or damaged 
or destroyed ? 

Where cargo is on board of either a general ship, sailed by the 
owners, or where the vessel is actually carrying her caigo under a 
charter-party for a particular voyage, there is no doubt that the 
pending freight is an existing value, the right to which is protected 
by all courts, and for the loss of which, if insured, the owner may 
recover. 

And where the ship is under a contract to carry ireight by a 
charter-party executed, the freight reserved, or agreed to be paid is 
an existing value, may be the subject of insurance, and may be 
recovered from the underwriters in case of the loss of the ship. 

" Where the freight is the price of the hire of the ship under a 
charter-party, the cases show that the inchoate right to such freight 
vests in the ship-owner directly the ship has broken ground on the 
voyage described in the charter-party." 2 

" Inchoate rights to freights founded on subsisting titles, unless 
prohibited by positive law, are insurable." * 

" Where there is an expectancy coupled with a present existing 
title, there is an insurable interest" * 

The test of insurable interest is ** an expectancy coupled with a 
present existing title." 

Chief Justice Shaw says : ^ — 

" In general, the inception of a voyage, even in ballast, from one 
port to another to take a cargo pursuant to a charter-party is an 
inception of the voyage on which freight is to be earned, and if the 
vessel is lost before arriving at the first port to take in the cargo, it 
is a loss on freight." * 

1 The Anna Green, 1 Gall. 274. * 1 Arnould Ins. ♦240. 

2 1 Arnould Ina. •237, f 106. » Robinsm v. Manf. Ins, Co., 1 Met 146. 

• Lueena v. Crauford, 2 Bos. k Pull. 96. 

• See also 8 Kent, 6th ed. •Sll ; lUley v. ffartford Ins, Co,, 2 Conn, 873 ; Hart 
V. Delavm-e Ina. Co., 2 Wash. C. C. 346 ; De Longuemere v. Phoenix Lis. Co., 10 
Johns. 127 ; De Longuemere v. New York Iru. Co,, 10 Johns. 201. 
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Shaw, C. J., said : ^ "In general tenns it may be said that the 
insurance on freight will attach when the ship-owner is in such a 
situation in regard to his vessel and voyage, that nothing but the 
intervention of one of the perils insured against, can prevent him 
from completing his voyage and earning his freight." * 

Mr. Justice Chambre, in the case already cited,^ says : " It would 
be a strange thing if freight could not be the subject of protection 
by an instrument which had its origin from commerce, and was 
introduced for the very purpose of giving security to mercantile 
transactions. It is a solid, substantial interest ascertained by con- 
tract, and arising out of labor and capital employed for the pur- 
poses of commerce." 

Mr. Phillips summarizes the doctrine of all these cases. 

" A charter-party being made for successive passages at an entire 
freight, the interest in the whole freight commences on the first 
passage, though the ship may sail in ballast merely on that passage, 
provided it is let by the assured or he has a cargo at the inter- 
mediate port" * 

And — " A vessel being chartered from A to B, the interest in 
the fi-eight commences under the charter-party on the vessel's sail- 
ing for A, either in ballast or with a small quantity only of goods, 
for B." 6 

And he supports these positions by Livingston v. Col, Ins, Co., 
3 Johns. 49 ; ffart v. Del, Ins. Co., 2 Wash. C. C. 346 ; Adams 
V. Warren Ins, Co., 22 Pick. 163 ; Bobinson v. Manf. Ins. Co., 1 
Met. 143. 

Freight, as between the owner of the vessel and any other person 
than the owner of the goods, is property or value the moment the 
goods are on board or a valid contract is made by the owner of the 
vessel therefor. 

What would be the measure of damage in a suit by the owner 
of the vessel against the charterer for a breach of his contract to 
furnish a cargo may be seen in the undermentioned cases, and is 
substantially the same as net freight.* 

1 McGavo V. Ocmn Ins. Co., 23 Pick. 409. 

« Adams v. Warren Ins. Co., 22 Pick. 163. • Lu^oena v. Crauford [ante, p. 164]. 

* 1 Phillips on Ins. 5th ed. § 334, p. 178. » Ibid. § 335. 

« Hunter v. Fry, 2 B. & A. 421 ; Puller v. Stanifortk, 11 East, 232 ; SmUh v. 
McOuire, 3 Hurls. & N. 554 ; Ashbumer v. BaUhen, 7 N. Y. 262 ; Fox y. Harding, 
7 Cush. 516 ; BaUey v. Damoii, 3 Gray, 92. 
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Freight, therefofe, being leccgnized in all eomts as p r op e rty, 
which may be destroyed, damaged, or lost by the acts of wTong- 
doers, is dearly an element of Talne, for which the daimants now 
brfore US are entitled to reeeire some snm as indenmity for the 
loss and damage which they hare sustained. 

In the cases abore dted from the admiralty courts of England, 
the doctrine of which is approTcd by oar own eoorts,^ where neutral 
yessek were arrested and carried into port in order that the entire 
caigo which they contained might be condenmed, it was held that 
the owner of the neutral Tessel, not being in faulty was entitled to 
the full freight which he would have earned if his Toyage had not 
been interrupted. 

The cases before us present doeely analogous situations, looking 
at the caigoes and Tesseb separately. The owner of the Tessd de- 
stroyed, but for the destruction of his yessel, would have proceeded 
on his voyage and earned the freight which was agreed to be paid 
for the carriage of the goods on board. The wanton destruction of 
the cargo did not, as against him, the owner of the vessel, destroy 
or take away his property in the freight which the law ereiy where 
recognizes. 

If the Confederate cruiser had captured one of these vessels, and 
had been allowed to take her with her cargo into an English prize- 
court for condemnation, and had there failed to make good his right 
to condemnation, on the ground that inasmuch as he had fitted out 
his vessel in England he could make no lawful prize, those courts 
would have restored the vessel and cargo, so that the vessd might 
proceed on her voyage and earn her freight ; or, in case the property 
had been burned in port by the negligence of the captors, would 
have awarded to the claimant the value of the ship, cargo, and 
freight* 

Freight, gross freight, net freight, prospective freights, or expected 
freight, are terms often used in the books. 

Freight is the generic term which includes alL 

Gross freight needs no definition ; it is the entire sum to become 
due to the owner of the vessel on the complete dischaige of her 
cargo at the port of destination. 

Net freight is a term never used as between the owner of the 

1 The Anna Oreen^ ubi sup. ' Ikr Mohr, ubi sup. 
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vessel and the charterer. It is a term whose use is made necessary 
by some occasion to apportion the gross freight by reason of an 
act or thing which has occurred pending the voyage, causing either 
a temporary or permanent interruption of the voyage, in which case 
it is needful to look at the freight to be earned if the whole voyage 
should be completed, as an existing value either in whole or in 
part, in connection with or in comparison with the other values 
engaged in the enterprise, namely, with the vessel and the cargo on 
board. 

This comparison of values is perhaps never made between the 
owner of the vessel and the charterer. As between them the 
question is almost universally of the whole freight or of no freight. 
If the vessel arrives at an intermediate port, and the owner then 
receives his goods, he pays freight pro rata itineris peracti. 

But this comparison of values often takes place from necessities 
growing out of some forcible or providential interruption of the 
voyage. 

Forcible, as by capture or seizure of vessel or cargo, or rf both. 

Vessel and cargo may be seized as being both hostile property. 

The vessel may be hostile while the cargo is neutraL 

The vessel may. be neutral while the cargo is hostile. 

Both may be neutral and yet seized unlawfully. 

If the vessel is neutral, yet she must be carried in to imliver the 
hostile cargo. 

If the vessel is hostile, she must be taken in to discharge and 
deliver up her neutral cargo to the owner. 

So there may be damage done to vessel or cargo, or both, by 
collision. The voyage is interrupted or destroyed, and the various 
values of ship, cargo, and freight must be examined into at a point 
between the port of lading and discharge. 

And then there are losses by the perils of the seas, in which the 
vessel, cargo, and freight may be either partially or totally lost, and 
these values must be adjusted and compared as between the owners 
and underwriters of the several subjects. 

In all these cases there is an estimation of freight as the prop- 
erty of the owner. 

The losses which we are called upon to consider took place by 
capture, unlawful capture as against England, at a point between 
the ports of departure and destination, and are entirely analogous 
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» 

to the cases of unlawful capture and seizure administered under 
the law of prize. 

The voyage is interrupted in its midst, and we are to fix the 
values of the several elements constituting the loss, at the time 
and place of the destruction. 

'' According to the principles of law/' as administered in all the 
courts, these claimants are entitled to recover for the loss of freights 
destroyed by the acts of these cruisers. 

What shall be the freight allowed ? 

It cannot be the gross freight, because the allowance of that is 
expressly prohibited by the act. 

The disallowance of gross freights is an implied permission or 
direction to allow net freights. 

It is clear we are to allow some freight ; if not gross freight, it 
must be net freight 

On this subject we derive instruction from the proceedings at 
Geneva. The arbitrators rejected the claim for gross freights, and 
did alloW a large sum as net freights, as their proceedings show. 

There are two terms used in the act descriptive of freights which 
remain to be considered. 

What are " prospective " freights ? " Prospective " we conceive 
to be synonymous with " expected" freight, which is a term very 
often used in the books. We have already defined the term "pro- 
spective" as applied to profits as being the profits which the owner 
of goods hopes to gain from the difference in price between the 
port of shipment and the port of discharge, sometimes called profits 
and sometimes, also, expected profits. 

" Prospective," as applied to freights, we conceive to mean that 
expectation of obtaining a cargo, and so of having a freight upon 
a voyage projected but not yet entered upon, as to which the owner 
has no certainty, no contract, no charter-party, but which in the 
law of insurance may or may not be held to give an interest on 
which insurance would attach. 

It is called an " expectancy," as when a ship is going in ballast 
to a place where the shipowner owns goods, which she shall there 
take on board and carry to another port.^ 

Or where he does not own the goods, but has contracted to 

I HaH V. DeL Ins. Co., 2 Wash. C. C. 846. 
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purchase them, and has prepared funds to pay for them, and the 
goods are ready to be delivered to him to put on board.^ 

What are prospective freights may be further illustrated by 
Forbes v. Aspinall, 13 East, 323 ; Forbes v. Coime, 1 Camp. 520. 

In these cases the owner had no charter-party or other contract 
for freight, but goods were on board sufficient to purchase the 
remainder of the homeward cargo, that were saved and afterward 
bartered for goods which would have completed her homeward 
cargo. She had discharged part of her outward cargo and taken 
in fifty-five bales of cotton, part of her homeward cargo, and was 
lost in this condition. It was decided that she should recover only 
the freight on the fifty-five bales of cotton.^ 

Freight was insured on goods laden or to be laden, and a part 
of a cargo was taken on board at Gibraltar, and the ship was 
proceeding toward the Cape de Verde Islands with funds on 
board to purchase salt there to make up the cargo, when she was 
lost. 

It was held that the insurable interest had commenced only in 
respect of the goods shipped at Gibraltar. 

Another example of prospective freight may be found in Adams 
V. The Penn, Ins. Co., 1 Eawle, 97. 

To apply a phrase before quoted, we should say " expectancy," 
not " coupled" with an existing title," is " prospective." * 

Congress seems to have had in view the probability that claims 
might be made not only for the freight actually on board or actually 
contracted for, but for the freight which the vessel, if not destroyed, 
might have subsequently earned, either with or without any definite 
grounds of expectation, and to have declared that all these should 
be excluded. They may have thought insurable interest on freight 
would be sought as a test of loss of freight, and intended to have 
excluded that test in these cases. 

Such freights or compensation for the loss of the use of the 
vessel during repairs after collision have been demanded, and in 
some cases allowed.* 

What meaning shall we give to the term " unearned freights " ? 

1 1 Parsons on Ins. 177. 

^ So in Eiley v. Hartford Ins, Co,, 2 Conn. 868. 

« 1 Arnould Ins. 2d Am. ed. *230. 

* JFUliamson v. Barrett, ubi sup. 
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The counsel for the government insists that under the use of the 
words unearned freights, net freights for the entire voyage cannot 
be allowed, but only net freights jpfo rata Mneris peracti. 

Having shown that freight is property, as clearly recognized in 
law as the ship or the caigo, or bullion, or coin; that although 
intangible and resting in action, it nevertheless is protected every- 
where by the courts, and that it may be lost or destroyed or 
damaged, we feel constrained to award a sum sufficient in law to 
indemnify the claimants for this loss or damage, unless prohibited 
therefrom by the express provisions of this act. 

We will not presume, except upon clear proof derived from the 
consideration of this statute, that Congress intended to take away 
from any of these claimants that which the courts of all nations 
under like circumstances protect 

We shall not, in the decision of the case now before us, which is 
the case of a vessel with her cargo actually on board, go further 
than is necessary for the decision of this and cases exactly similar. 
We only propose here to show that the term " unearned " does not 
apply to this principal case and to others similar to it. And in 
stating to what cases we conceive the word ''unearned" does apply, 
we must not be understood as limiting it to precisely the cases we 
name. It is sufficient for the decision of this case to show that it 
may apply to other cases and does not apply to this. ' 

The term unearned can have no application as between the 
owner of the vessel and of the cargo in an action upon the contract 
of affreightment, as between them freight is never earned till 
complete delivery. 

But as against underwriters on freight, freight is not imeamed 
when anything has been done toward earning it under a contract 
or charter-party therefor. So soon as the ship is bound to the 
goods and the goods to the ship by a valid contract, and any for- 
ward step has been taken by the ship toward the performance of 
the contract having connection with no other thing, the under- 
writer is liable for a loss of freight. 

Still more when, as in the pi'eseut case, the cai^o was on board 
and the ship was actually engaged in carrying the goods, the vessel 
as against wrong-doers had begun to earn, as against them freight 
was not unearned. 

As against the owner of the goods under the contract it was not 
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earned, but as to him even it was not unearned — it was partly 
earned. 

To what does the term apply ? 

Without deciding that it may not apply to other cases, we think 
it was intended to apply to cases where charter-parties had been 
made, binding both the ship and the charterer, where under the 
law of insurance the owner of the ship may have had an insurable 
interest in the amount of the freight to become due under the 
contract, but where no forward step had been taken by the vessel 
toward the execution of the charter ; where nothing has been done 
under the contract, where nothing has been done which would not 
have been done if there had been no contract. 

For example, a vessel being upon a passage from New York to 
San Francisco with a cargo, during this passage the owners charter 
her for a voyage from San Francisco to any other port. This 
charter-party executed would give the owners an insurable 
interest in the entire freight, not only upon the voyage to San 
Francisco not yet finished, but also in the second voyage to com- 
mence at San Francisco, but till she reaches San Francisco^ and 
has discharged her cargo there, she has taken no step, done no act, 
toward earning the freight upon the second voyage. The freight 
in this voyage, though insurable, is in no part earned 

We think that the word " unearned," as used here, was not intended 
to exclude us from allowing freight on the voyage actually pending 
at the time of destruction, but W£ts intended to exclude us from 
making the time when insurance on freight attaches the test of the 
right to freight ; to exclude us from allowing freight in that class of 
cases where as against the underwriter the assured might recover 
for loss of freight, but in which the freight, though contracted for in 
a valid charter-party, was in no part earned, where the ship had not 
commenced the series of acts the performance of the whole of which 
would entitle her to the entire freight. 

In allowing net freight in the particular case under consideration, 
and in similar cases, we shall feel bound to charge the gross freight 
in cases where we think justice shall require it, with interest on the 
value of the vessel, and also a sum to cover the probable depreci- 
ation of the vessel, in addition to the other items usually mentioned 
as needing to be deducted from the gross freight. The act gives 
interest on the value of the ship from the date of her destruction at 
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in currency, which, received in the prices of gold of to-day, will, if 
exchanged into gold, give the claimant a sum in coin in excess of 
what he would otherwise be entitled to claim. 

But the fact that this consequence would follow was not deemed 
by the Supreme Court a sufficient reason for changing the standard 
of currency adopted in the circuit court in the case of The Vaughan 
and Telegraph, 14 WalL 258 ; Gushing v. WdlSy 98 Mass. 550. 

But the rule first suggested would give to the other claimants a 
sum much less than they ought to receive. 

The inequality in both these cases arises from the fact of the 
appreciation of the legal-tender currency as compared with gold. 
If we adopt gold as the original standard of value, we give to the 
government the benefit of this appreciation and fail to indemnify 
the claimants. If we adopt the other standard, we give the benefit 
of this appreciation to the several claimants. The claimant in this 
case obtains an incidental advantage. But as between the claimant 
and the government, we think this incidental benefit belongs to 
him. He was compelled by force of law to purchase in legal tender ; 
it was not optional with him whether to do so or not. The value 
of this enforced currency did not depend upon him. The dis- 
advantage of its use ought not therefore to fall upon him, but rather 
upon the Government, which compelled him to make use of it No 
rule which we can adopt will give exact justice in every case ; and 
as we can have but one rule, and must enter our judgments in cur- 
rency, we must make our valuations according to that standard. 
This, if not exactly right in every case, has the advantage of sim- 
plicity and uniformity, and will more nearly ^yq a just indemnity 
in every case than any other course. 

Eayner, J., dissenting as to the principle upon which net freight 
is allowed. 



vn. 

POWER OF ATTORNEY TO COLLECT MONEY DUE ON DRilFT.' 

V8» r P«UU<m No. 

THE UNITED STATES. J ATTOsrar. 

ifitttofe all ilEctt bu tfjese V^tstntn, That 

do appoint , of. 

Attorney to receive from the proper officer of the United States^ and fuU discharge 

for the same to give, the 9vm of Dollars 

Cents^ being the amount due 

on Diplomatic Draft No , dated ^ 183 ; hereby 

ratifying and confirming all that may lawfully he done in virtue hereof. 

in toitness bf^ereoC, ~ Aa hereunto attached haiid and seal 

ol ^ , on this. day of 

, X88 . 

Attest :*. [seal.] 



Be it fcnoton, That on the day of , 188 , before me, 

personally appeared 

named in (he foregoing Letter of Attorney, who acknowledged the said Letter of 

Attorney to be act and deed; and I do hereby certify that the 

said Zetter of Attorney was read and fuUy eaepiained to the said 
at the time of aeknowiedffment* 

iht trstimons tvi^ereof , / have hereunto ut my hand and affixed 

my jseal the day and year aforesaid. 

[seal.] 



^ To be acknowledged by the Ckjnstitnent before the Treasarer of the United 8tates or an Assisuiut 
Treasurer ; a Jadge or Clerk of a District Conrt of the United States ; a Collector of Customs ; a 
Notary Pablic, or a Clerk of any Court of Record under his seal ; or a Justice of the Peace or 
Commissioner of Deeds. If before either of the two latter, the Certificate and Seal of the Comity 
Clerk as to the oflflcial character and signature of the Justice or Commissioner is required. If 
executed in a Foreign Country, the acknowledgment must be made before a Notary Pablic, wita 
his seal attached, or a U. S. Consul or Minister. 

s In presence of two witnesses. 



Vm. PAYMENT AND RECEIPT OF THE 
GENEVA AWARD MONEY. 



COEEESPONDENCE. 

Washington, June 17, 1882. 

My Dear Judge. — By the terms of the award of the Tribunal of 
Arbitration at Geneva, and in conformity with the provisions of the seventh 
article of the Treaty of Washington, the government of Great Britain, in 
1873, was required to pay to our government, in gold coin, at Washing- 
ton, the sum of fifteen and a half million dollars. The duty of receiving 
this large amount of coin into the Treasury, and investing it in bonds, 
without deranging the business of the country, fell to you as Secretary of 
the Treasury. 

You were kind enough in a late conversation to explain to me how 
you solved the problem. The public have a right to be told this, now 
that the Geneva Award has passed into history. If you see no objection 
and can command the leisure to give me the details, I beg you to do so 
in the form of a reply to this note. 

I am preparing for publication a brief survey of the legislation of 
Congress providing for the distribution of the proceeds of the award. 
An explanation from you as to how the transfer of the money was effected 
will be of interest to the public, and will preserve in an authentic form 
the details of an important historical event. 

I am cordially yours, 

FRANK W. HACKETT. 
Hon. Wm. A. Richardson, 

Court of ClaifM^ 



Chambers op the Court of Claims, 

Washington, D. C, June 22, 1882. 

My Deab Sir. — The circumstances connected with the payment of 
the Geneva Award by Great Britain to the United States and the invest- 
ment of the money received, about which you inquire in your letter of 
the 17th instant, are quite fresh in my memory, although they took place 
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nearly nine years ago. The importance of the transaction, and the inter- 
est manifested by the public at the time as to how the transfer from Lon- 
don to Washington of $16,500,000 in gold coin, weighing more than 
twenty-eight and a half tons, was to be accomplished, and its probable 
effect upon business, served to impress the details upon my mind. 

It was provided by the treaty that : " In case the tribunal find that 
Great Britain has failed to fulfil any duty or duties as aforesaid, it [the 
tribunal] may, if it think proper, proceed to award a sum in gross to be 
paid by Great Britain to the United States for all the claims referred to 
it ; and in such case the gross sum so awarded shall be paid in coin by 
the government of Great Britain to the government of the United States, 
at Washington, within twelve months after the date of the award." (17 
Stat, at Large, 866.) 

In September, 1872, the Arbitrators awarded "to the United States a 
sum of $15,500,000 in gold, as' the indemnity to be paid by Great Britain 
to the United States, for the satisfaction of all the claims referred to the 
consideration of the tribunal, conformably to the provisions contained in 
Article VII of the aforesaid treaty." 

The amount awarded became payable in September, 1873. By act of 
March 3, 1873 (17 Stat, at Large, 601), Congress provided that "imme- 
diately upon the payment of the sum of money awarded to the United 
States by the Tribunal of Arbitration at Geneva, to be paid by the govern- 
ment of Great Britain, the same shall be paid into the Treasury, and used 
to redeem, so far as it may, the public debt of the United States. And 
the amount equal to the debt so redeemed shall be invested in the five 
per cent registered bonds of the United States to be held subject to the 
future disposition of Congress." 

During the spring and summer of that year, there was manifested 
through the public press, and otherwise, much anxiety among the bankers 
and business men of the country, especially in the great financial and 
commercial centre, New York city, lest the transfer at one time of so 
large an amount of gold might seriously affect and disturb, temporarily 
the exchanges and other business relations between this country and 
Europe. To avoid this anticipated difficulty was a matter of serious 
consideration. A plan was adopted and successfully carried out, through 
which the whole amount was paid and invested without making the 
slightest impression upon the money market or the business of either of 
the two countries concerned for a single day. 

At that time the Treasury Department was engaged in calling in for 
redemption the six per cent bonds of the United States, and investing 
the proceeds, by purchase ox exchange, in the five per cent bonds of the 
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funded loan, under the act of July U, 1870 (16 Stat, at Large, 272). 
For that purpose it had an agency in London, conducted exclusively by 
officers of the Department who had been sent out from Washington. This 
agency was made use of to facilitate the receipt and investment of the 
Geneva Award money. 

On June 6, 1873, a call was issued by the Secretary of the Treasury, 
for the redemption of twenty million five-twenty six per cent bonds of 
the loan of 1862. It was the fifth call for the redemption of bonds, and 
matured on September 6, 1873, three months from the date of its issue, 
in accordance with the terms of the act of July 14, 1870. Four and a 
half million bonds beyond the amount required for investment of the 
award money were called, because it had been found by experience that 
many bonds of every call were not sent in promptly for redemption, but 
were held by the owners, through want of information or otherwise, until 
long after maturity of the call. It was thought that of twenty million, 
the fifteen and a half million would be redeemed within the three months. 

Most of the couponf bonds of that loan were held in Eujope and 
could be purchased in or through the London market. On the day of 
the issue of this call, instructions were forwarded to the Treasury agents 
in London, that if parties desired to deposit with them called bonds, or 
matured coupons (which were practically the same as coin), to the credit 
of persons in this country, to be applied in payment of money payable to 
the United States on or after the time of the maturity of the call of 
that date, they might receive the same and telegraph, from time to time, 
the amount so received and the names of the parties to whose credit the 
deposits were made. The bonds and coupons were to be cancelled and 
forwarded to the Treasury Department at Washington at the earliest pos- 
sible moment after receipt. The account was not to be mingled in any 
way with that of the receipt of bonds and coupons in connection with 
other funding operations. The amounts payable on account of such de- 
posits were to be accounted for and settled by the Treasurer of the United 
States, at Washington. 

At the same time, the parties who were understood to be employed by 
the British Government to make the transfer of the Geneva Award 
money were notified of these instructions, as were also the public through 
the journals, of the day. Thereupon those parties commenced buying 
called bonds and matured coupons and turning them over to the Treasury 
agents in London. Before the expiration of three months, when the 
award money became payable, they had deposited in the United States 
Treasury, either directly or through the London agency, the whole fifteen 
and a half million dollars, and had taken coin certificates for the payment 
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of the same, in different sums from time to time as the deposits were 
made, instead of drawing the coin from the Treasury in payment of their 
bonds and coupons. 

On September 9, 1873, all these certificates were returned and can- 
celled, and one coin certificate for the full amount was issued to the 
depositors, and made payable to their order. This they indorsed " to the 
joint order of H. B. M. Minister or Charg^ d' Affaires at Washington, and 
Acting Consul General at New York.'^ Those officers, Sir Edward 
Thornton, Minister, and Mr. Archibald, Consul Greneral, indorsed the 
same to the Honorable Hamilton Fish, Secretary of State, at the State 
Department in Washington, in payment of the Greneva Award ; and pay- 
ment was thus consunmiated. 

Mr. Secretary Fish then indorsed and delivered this certificate to the 
Secretary of the Treasury, who issued to him therefor one five per cent 
registered bond of the funded loan for the whole amount. There were 
no engraved bonds of that denomination, of course, and the one delivered 
was elegantly written out with a pen, in exact similitude ornamentation 
and all, with the engraved bonds of the same loan. This bond has been 
photographed at the Treasury Department, and many copies have been 
called for and furnished to persons who desired to preserve them as 
curiosities connected with a great historical event, — the settlement of 
the " Alabama Claims." 

Thus you will see that the whole business was done without the pay- 
ment of actual coin into the Treasury. The bonds and coupons in Europe 
were bought up with money paid there, not by the United States Gov- 
ernment, and, together with those deposited here, were redeemed without 
the payment of money, but by the issue of coin certificates, which were paid 
or redeemed in a bond of the funded loan. The transaction was carried on 
so gradually^ extending over a period of three months, that its effect upon 
exchange or business was too insignificant to attract notice of any kind, iJ^ 
indeed, it had any effect whatever upon either the one or the other. 

As to the arrangements between the British Government and the par- 
ties whom it employed to make the transfer of the money from London 
to Washington, or among those parties themselves, the Treasury Depart- 
ment here had no concern and no knowledge. The United States em- 
ployed nobody in the business outside of their own officers, and they paid 
nothing to anyone on account of it. They profited by the operation in 
funding fifteen and a half million dollars of bonds drawing six per cent 
interest into a bond drawing only ^ve per cent interest, and this they 
did without paying commissions or incurring any expenses whatever. 

All these facts are matters of record in the Treasury Department, and^ 
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^I Lave stated only what can be found there by diligent search among the 

immense archives of that great Department. 

I am very respectfully and truly yours, &c., 

WILLIAM A. RICHARDSON. 
Frank W. Hackett, Esq., 

Washington, D, 0, 



The folio wing are copies of the certificate of deposit, with the in- 
dorsements thereon, and the bond referred to in the foregoing letter : 

CERTIFICATE OF DEPOSIT. 



15,500,000. 



15,500,000. 



%d of Mm^ 3? 1863. 

* It is hereby certified that 

|No.i.| Have been deposited with the Treasurer of the United States |No.i. 
Payable in &@^^ At his Office 

STo DBEZEii, MoBGAN h Co. MoRTON, Buss & Ca JaT Cooks & Co. or their order, 

Wo^Kinjtott^ £Pe|tteni£ei 9tfl 1^73. SJU (Mi^wi, 

Register of the Treasury* 

Approved v/lx/iffumt q4d, xlvio^i^Mm./ 9^. S. afinne/o/ 



Secretary «tfthe Treasury, 



Treasurer ef the Unit^ States. 



[Indorsements.] 



Pay to the Joint order of H. B. M. Minister or Charg6 d'AflEaires at 
Washington and Acting Consul General at New York, 

Dbexel, Moboan & Co., 
MoBTON, Bliss & Co., 
Jay Cookb & Co. 

Pay to the order of Hamilton Fish, Secretary of State, 

Edw? Thornton, H. B» M.'s Minister^ 

E. M. Archibald, H. B. M. Cormd Gefixeral, New York. 

Pay to the order of Hon. W? A. Richardson, Secretary of the Treasury, 

Hamilton Fish, Secretary of State. 
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BOND. 



(3^1 



ransssT Tm pb om. fsb Amnm. 



PSmCIPAL AHD DITBU8T PATABU IH COIN 



15,500,000 




15,500,000 



No. 1. 



No. 1. 



5errMS»7 ^M« Treasury, 

<f^ Uniteb States o< Ahebica 

Hon. Hamilton Fish, Secretary of State, in trust to be held . 

An Illd60t6d ^0 subject to the future disposition of Congress as provided OF Affil^ 

in the Act approred March 3, 1873, Chap. CCLXI. 

IN THE SUM OF 

Fifteen Million Five Hundred Thousand Dollars. 

^h{0 iSonll is issued in accordance with the provisions of an AOT of OONOBE88 tntitled " An Act to 
authorize the refunding of the NATIONAL DEBT, approved July 14, 1870, amended by an Act approved 
January ao, X87Z," and is redeemable at the pleasure of the UNITED STATES after the first day of May, A.D. 
1881, in COIN of the standard value of the UNITED STATES, on said July 14. 1870, with interest, in such 
OODV, from the day of the date hereof, at the rate of five percentum per annum, payable quarterly, on the first 
day q€ February, May, August, and November, in each year. The principal and interest are exempt from the 
payment of all TAXES or DUTIES of the Umted States, as well as from Taution in any form, by or under 

State, Municipal or Local authority. 

Entered G. L. W. Tnnitfenible on the Books of this OflRca. Sjtvn, Q/tCElM>«t/ 

Register o/the Treasury. 



Recorded G.H.J. 



E.B.MacQ. 
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ABSENT 

claimant^ 16. 

ACCIDENT 

preventing filing of petition, 18. 

ACT OF 1874, 

section one, 3. 

two, 8. 

three, 9. 

four, 14. 

^Ye, 14. 

six, 15. 

seven, 19. 

eight, 20. 

nine, 21. 

ten, 24. 

eleven, 26. 

twelve, 42. 

thirteen. 111, 

fourteen, 113. 

fifteen, 115. 

sixteen, 116. 

seventeen, 116. 

eighteen, 122. 
See Appendix IL 
whether claims formerly admissible under, are admissible under act of 
1882, 89, 90. 

ACT or 1882, 

section one, 1. 
two, 8. 
three, 15. 
four, 20. 
fiYe, 86. 
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ACT OF ISS^ — eontmued, 
section six, 111. 

seven, 112. 

eight, 118. 

nine, 118. 

ten, 121. 
See Appended I. 
and act of 1874 identical in purpose, 21. 
two classes in, 87. 
verbal changes from act of 1874, 87* 

ACTS 

supplementary to that of 1874. See Appendix IIL 

ACTUAL 

necessary expenses of court allowed, 8. 
loss or damage only recoverable. 111. 

ADAMS, MR. 

to Earl Russell, transmitting claims, 22. 

notifies Great Britain that she will be held responsible for acts of '' Ala- 
bama," 22. 

ADJUSTMENT 

of general average, cost of, in bonded vessel, not recoverable, 32. 

ADMINISTRATOR, 

loyalty of, 73, 74. 

substitution of, 17. 
ADMIRALTY, 

jurisdiction of, over the high seas, 91. 

ADMISSION OF ATTORNEYS, 
rule for, 10. 
whether new motion required for, under act of 1882, guare, 123. 

ADVANCE WAGES, 

where owners have paid, 58. 

ADVANTAGES, PROSPECTIVE, 52. 

AFFIDAVIT 

of attorney to petition, 18. 

of value filed in Department of State, 22. 

AGENT 

must show authority to act, 17. 
unauthorized petition by, dismissed, 18. 

AGGREGATE 

of claims acted upon by court, 20. 

AGREEMENT • 

of two judges necessary to decide, 8. 
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"ALABAMA," THE, 
acts of, 22, 23. 

" Claims and their SetUement," by Beaman, 29. 
" Cruise of," by Semmes, 78. 

** ALERT," THE, 53. 

ALIENS, 

making first voyage, 86. 

unnaturalized allowed to recover (except British subjects), 74 
ALLEGLiNCE, 

language of section twelve, act 1874, 42. 

meaumg of, as used in act 1874, 69, 70. 

true, must be averred, 71. 

exact language of act must be followed, 7L 

foreigner never in the United States, 80. 

brief of counsel on this subject, 104. 

AMENDMENT 

of petition after time for filing expired, 6. 

" rule, 41. 
generally allowed, 41. 
offered in Congress to act 1882, 76. 

APPEAL, 

no, from judgment of the court, 7. 

APPROPRIATION 

to pay judgments, 119. 
expenses of court, 121. 

"ARIEL," THE, 31. 

ARGUMENTS OP COUNSEL, 
several on a class of cases, 12. 
on measure of damages, 43. 
on value of cargo, 44. 

ARMED 

men, or boats, instance of, not within act 1882, 99. 

ARBIYE 

sales to, value not allowed, 46. 

ASSIGNEE 

may sue as complainant, 25. 
in bankruptcy, 105. 

ASSIGNMENT 

of claims against United States, 104, 115. 

of Geneva Award claim, 104. 

by partner of interest, 104. 

of drafts on treasury, 115. 

form of, to collect draft, 115. See Appendix Vll. 
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ASSIGNOR 

cannot sue alter assignment, 25. >. 

ASSISTANT COUNSEL IN BEHALF OP UNITED STATES, 15. 

ATTORNEY, 

admission of, 10. 

may verify claim, 16. 

in behalf of deceased claimant, 17. 

affidavit of, where claimant absent, 18. 

briefs of, in certain cases, 33, 34. 

to collect money on draft, 115. 

form of power of, to collect draft. See Affendix Vll. 

court may enter judgment in favor of, 122. 

whether new motion under act 1882, guare, 123. 

fees of, 122-124. 

AVERAGE, GENERAL, 

adjustment of, expense for, not recoverable, case of bonded vessel, 31, 32. 

AWARD AT GENEVA 

excluded gross freights, 48. 
excluded prospective earnings, 53. 

money, how paid by Great Britain to United States^ 113. See Appendix 
VIIL 



BALDWIN, CALEB, 
appointed judge, 2. 
death of, 2. 
opinion by, 31. 

BANKRUPTCY 

assignee in, 105. 

"BARON DE CASTINE," THE, 56. 

BAY, 

completely landlocked not the " high seas," 92. 

BEAMAN, CHARLES C, Jr., 

" The National and Private Alabama Chums, and their Einal and Amicable 
Settlement," 29. 

BOND, 

ransom, 31. 

BONDED VESSELS, 55. 

claim that owner was obliged to sell ship at loss, 105. 

BOOKS AND PAPERS, 

production of, required, 13. 

right of opposing party to call for, 117. 
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"BOSTON," THE, 

excluded at Geneva, 100. 
captures by, 100. 

BRITISH 

and American Glainis Mixed Commission, 3. 
counter case, extortionate claims complained of, 54. 
subjects not entitled to recover, 74-76. 
subjects, exclusion of, limited to native -bom, 80. 

BROKERS' 

commissions, loss of, on sale of cargo captured, disallowed, 105. 
on charter of ship, disallowed, 105. 

"BRUNSWICK," THE, 35,36. 

Opinion of B. R. Curtis, 36, 37. 



" CALHOUN," THE, 102, 110. 
captures by, 100. 

CAPTURED AND ABANDONED PROPERTY ACT, 
decisions under, 69. 

CAPTURES, 

how these differ from ordinary captures in time of war, 48. 

list of, 100-102. 

within four miles of shore, 103. 

CARGK), 

value, rule for determining, 44. 

free, 47. 

not on board, 50. 

owned by foreigners, 79. 

" vessels and," under act 1882, 102. 

CARRIER, 

failure to perform, nature of damage against, 45. 

CARTEL 

ship, captured vessel used as, 55, 56. 

CASES 

in groups or classes, 12. 
how many in all, 20. 

CATCH, 

loss of, 11. 

sum in lieu of, 38. 

average well known, 59. 

share of, or " lay," 59. 

judgment for, how entered, 59. 

CHARGES 

on goods till put on board, allowed, 46. 
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CHARTER 

party, kinds of, 47« 

decisions in cases of, 50, 51. 

permitting an intermediate Toyage, 51. 

something must be done under, to entitle' owner to net freight, 52 

bonded vessels under, 56. 

CHARTS, 

list of, where found, 107. 

expert testimony as to value of, 107. 

"CHESAPEAKE," THE, 99. 

" CHICKAMAUGA," THE, 
captures by, 100. 

CHINA, 

money paid by, to Great Britain for claims of merchants, does not belong 
as of right to private individuals, 28. 

CIRCUIT COURT OP THE UNITED STATES, 
practice of, to regulate this court, 4, 10, 40. 
commissioners of, taking testimony, 11. 
power to punish for contempt, 13. 

CIRCULAR, 

Department of State, to claimants, 23. 

CITIZEN, 

how protected, 68. 

of United States, term not used m act 1874, 69. 

CLAIMANTS, 

rival, court does not determine between, 6. 

file written petition, 10. 

testifying at trial, 11. 

deceased at date when petition is filed, 17. 

one of several may verify, 19. 

two, how claim^ verified, 19. 

can testify, 25. 

cannot testify in Court of Claims, 25. 

" parties, and witnesses,** 25. 

penalty for false swearing, 25. 

domicile of, not necessary to prove, 81. 

classes of, before Congress, 87, 88. 

asking two per cent additional interest, 88. 

index to, 105. 

CLAIMS, 

court to decide on amount and validity of, 7, 39. 
nature of, 11. 
meaning of word, 13. 
time for filing, 15. 
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CLAIMS — eontinuedi 

verified by attorney, 16. 

filed by telegraph, affidavit by attorney, 18. 

one claimant may verify in behalf of others, 19. 

aggregate amount of, filed, 20. 

adjudicated, 20. 

duty of court to receive and examine^ 20, 21. 

new class in act 1882, effect of on powers of court, 21. 

Department of State does not determine as. to character of, 21. 

revised list of, from Department of State, 23. 

filing in Department of State not necessary to recovery, 26. 

validity of, not recognized by United States simply because presented at 
Geneva, 27. 

not necessary for validity of claim that it should have been presented at 
Geneva, 27. 

for losses by "Shenandoah" before leaving Melbourne, admissible, 89. 

none received and docketed, unless filed according to provisions of act 
1874, 41. 

for personal effects, 47. 

fraudulent and fictitious, 47. 

exorbitant nature alleged in British counter-case, 54 

alleged for loss of office as consul, 54. 

for compensation to ship-owner for advance and risk of money, disallowed, 55. 

extra, for loss on account of position of ship, disallowed, 55. 

bonded vessels, 55, 56. 

insurers, under act 1874, for loss on business, 61. 

what admissible under act 1882, 86. 

** which have been proved,'* 86. 
* two classes in act 1882, 87. 

outstanding, under act 1874, 88. 

not presented in 1874, whether admissible, 89, 90. 

list of vessels under act 1882, 100-102. 

not a claim against the United States within act 1853 relating to assign- 
ments, 104. 
CLAIMS, COURT OF. 

formerly no appeal to Supreme Court of United States, 7. 

claimant cannot testify, 25. 

rule as to amendment not followed, 41. 

true allegiance, rules as to alleging, 69. 
CLASSES, * 

cases in, or groups, 12. 

two, of claims under act 1882, 87. 

of claimants before Congress, 87, 88. 

CLERK, 

provided for in act 1882, 8. 
Davis, John, appointed, 14. 
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CLERK — continued, 

report of, to Secretary of State, 14. 
Fessenden, Daniel W., appointed, 126. 

COCKBURN, SIR ALEXANDER. C. J., 

extract from opinion in Rustomjee v. TAe Queen, 28. 
comments on exorbitant character of claims at Geneva^ 54. 

COLERIDGE, LORD, C. J. 

extract from opinion in Rustomjee v. Tie Queen, 28. 
opinion in Bumand v. Rodocanachi, 63. 

COMMISSION, 

Mixed American and British claims, 3. 
Erench and American claims, 12. 

COMMISSIONERS, 

the tribunal not merely a board of, but a court, 4, 39. 

to take testimony, 10. 

of circuit court of the United States preferred in taking testimony, 11. 

COMMISSIONS, 

broker's loss of, on sale of cai^ or charter of ship, not recoTerable, 105. 

" COMMONWEALTH," THE, 52, 53. 
freight list of, 106. 

COMPENSATION 

to counsel, when conrt to order, 122. 

COMPLAINANT, 

person prosecuting claim to be deemed the, 10, 13. 
another party added as, by amendment, 41. 

CONFEDERATE ^ 

military company, complainant belonged to, yet recovered judgment, 70. 
cruisers, sailing of, 86. 
Congress, act of, relating to privateers, 98. 
cruiser, meaning of, in act 1882, 99. 

CONGRESS, 

debates in, opinions of court cited in, 12. 

debates, record of, on subject of Geneva award, 29. 

debates, study of, throw light on meaning of act, 29. 

CONSIGNEES 

may recover in their own name, 105. 

CONSTITUTION OF UNITED STATES, 
article three, section one, 4. 

CONSUL, 

alleged claim for loss of office, 54. 

CONSULAR OFFICER OF UNITED STATES, 
testimony before, 11. 
perjury before, punishment for, 26. 
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CONTEMPT, 

court to preserve order and punish for, 10. 

authority to punish for, like that of circuit and district courts of United 

States, 10, 12, 13. 
power of circuit and district courts of United States to punish for, 13. 

CONTRACT, 

action for breach of, against insurers and carriers, rule not applicable in 

ascertaining damages in this court, 45. 
of service as photographer, loss of profits in, 54. 

CORPORATION, 

nationality of, and of partnership, 84. 

war premium, whether paid to agent of, or individuals, 108-110. 

COUNSEL, 

can judges of Court of Commissioners of Alabama Claims, practise law, 

qu(sre, 3. 
in behalf of United States, provided for in act 1882, 3. 
of United States, system adopted by, 11. 
several heard in one class of cases, 12. 
in behalf of United States, provided for in act 1874, 14. 
Creswell, John A. J., appointed, 15, 126. 
assistant, in behalf of United States, appointed, 15. 
local counsel for United States cross-examine witnesses, 47. 
fees of, when court may enter judgment for, 122. 
cases of, 122-124. 

COURT OF CLAIMS. See Claims, Coubt op. 

COURT OF COMMISSIONERS OF ALABAMA CLAIMS, 

re-established, 1. 

not a board of commissioners merely, 3. 

character of, discussed, 3-5. 

powers almost unprecedented, 6. 

duration of, extended, 9. 

sat as a couct in banc, 10. 

duration of, 15, 16. 

decisions of earlier court binding on the present court, 21. 

took possession of papers filed in Department of State, 24. 

to receive and examine claims, 26. 

to decide on amount and validity of claims, 39. 

judgment of, how viewed in English courts, 62. 

the new judges of, 124-126. 

CRESWELL, JOHN A. J., 

appointed counsel on behalf of the United States, 15. 
re-appointed, 126. 

CREWS 

of vessels carried to a port of safety, damages for transporting, 37, 38. 
wages of. See Wages 
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CRUISER, 

damage caused by the so-called insurgent, under act 1874^ 26. 

damage done by Confederate, under act 1&82» 86. 

how styled in the two acts, 87. 

inculpated, 87. 

exculpated, 88. 

exculpated claims, estimated amount of, 89. 

meaning of term, 97, 98. 

Confederate, meaning of, 99. 

list of armed vessels of Confederacy, 100-102. 

exculpated claims, dismissed by former court, 106. 

sailing of the first Confederate, 110. 

CURRENCY, 

substituting value of gold in, by amendment, 41. 
value of gold reduced to currency, 107, 114. 

CURTIS, B. R., 

opinion of loss by " perils of the sea," 36, 37. 

CUSHING, CALEB, 

The " Treaty of Washington, its Negotiation, Execution, and the Discus- 
sions relating thereto," 29. 



DAMAGES, 

claims directly resulting from, under act 1874, 26, 29. 
"directly resulting/' implies what, 30. 
for injury to person not allowed, 31. 
general subject of damages, 30, 31. 

cost of adjustment of general average in case of bonded vessel not al- 
lowed, 32. 
whaler driven from grounds not allowed, 32. 
running into ice to avoid " Shenandoah,*' 33. ^ 

sale under blockade at a loss, 34. 
measure of, 42. 

argument of complainant as to extent of, 43. 
loss of freight, 48. 

net freights under charter-party, goods not on board, 51. 
remote, &8. 

not reaching China in season to avaU of a contract, 54. 
bonded vessels, 56. 
bonded vessels under charter, 56. 
prevented from touching at customary port, 57. 
loss of wages. See Wages. 
occurring within four miles of the shore, 103. 
actual loss only allowed. 111. 
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DANA, RICHARD H., Jr., 

argument on subject of wages (" Niphon's " crew), 69. 

DAVIS, JEFFERSON, 

proclamation for privateers, 98. 

DAVIS, JOHN, 

appointed clerk, 14. 

report to Secretary of State, 14. 

DEATH 

of Judge Baldwin, 2. 

of Judge Jewell, 2. 

of Judge Ryerson, 2.- 

of claimant, petition filed in his name after, 17. 

DEBATES IN CONGRESS. See Congeess. 

DECISIONS, 

of court (1874), weight as authority, 12. 

binding on new court, 21. 

of Court of Claims on amendments, not followed, 41. 

DEFINITIONS, 

*' claim/' 13. 

directly resulting," 30. 

unearned freights," 48, 50. 

lays," 59. 

true allegiance," 70. 

protection of the United States in the premises," 82. 

high seas," 91. 
" Confederate cruisers," 99. 
" vessel," 102. 

DEPARTMENT OF STATE, 
record in, of claims, 21-24. 

circular to claimants before presentation of case at Geneva, 23. 
not necessary that claim should be filed in, to give court jurisdiction, 26. 

DEPOSITIONS 

taken on written interrogatories, and by oral examination^ II. 
court may allow time for further evidence, 19. 
judges may take and administer oaths, 24. 
taken in one case may be used in another, 104. 
de bene to be taken, 116. 

DEPRECIATION OP VESSEL, 44, 48. 

DEPUTY-MARSHAL OF DISTRICT OF COLUMBIA 
may perform duties of marshal, 8. 
duties of, act 1874, 15. 

DIRECTLY RESULTING 

claims from damage caused by cruisers, 26, 86. 
words used ex industria, 29. 
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DIRECTLY HESVLTINQ — continued, 
what these words import^ 30. 

running into ice to escape " Shenandoah," not *' directly resulting," 33. 
running on a sand-bar to escape " Shenandoah," 34. 
sale of oil under blockade at a loss, 34. 
case of the " Brunswick," 35, 36. 
case of the " Richmond," 37, 38. 

DISBURSEMENTS, 

in case of freights, 48. 

DISSENTING OPINIONS, 
infrequent, 12. 

Rayner, J., on subject of net freights, 49. 
Rayner, J., officer of navy allowed to recover, 29, 39. 
Wells, P. J., and Baldwin, J., in the " Martaban," 78. 
Rayner, J., in case of foreign owners of cargo, 81. 

DISTRICT COURT OF UNITED STATES, 

certain powers of, vested in Court of Commissioners of Alabama Claims, 10. 
power to punish for contempt, 13. 

«DIXIE,'^ THE, 100. 
captures by, 100. 

DOCUMENTS IN DEPARTMENT OF STATE, 
to be delivered to court, 21, 
description of, 22, 23. 
valuable as testimony, 24. 

DOCKET 

printed for use of court and bar, 20. 
number of cases entered upon, 20. 

DOMICILE OF CLAIMANT 
immaterial, 81. 

DRAFTS, 

how paid, 114. 

assigned, 114. See Appendix VII. 

DURATION OF COURT, 
originally one year, 5. 
how extended, 9. 
under act 1882, 15, 16. 

"ECHO," THE, 

captures by, 100. 

« ELECTRIC SPARK," THE, 52. 

"ELIZA ADAMS," THE, 34. 

ENGLAND. See Geeat Britain. 

EVIDENCE. See Depositions ; Documents ; Expe&ts. 
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EXECUTOE, 

loyalty of, 73, 74. 

EXPENSES, 

necessary actual, allowed in act 1883, 8. 

EXPERTS. 

as to value of ships, 11, 108. 
Talue of charts, 107. 



FEES OF COUNSEL. See Cotosei,. 

FESSENDEN, DANIEL W. 
appointed clerk, 126. 

FILING PETITION, 

must be within six months from organization of court, 16. 

delayed by accident, 18. 

must precede docketing, 41. 

party ignorant of existence of court, 88. 

FIEM, 

nationality of, 83, 84. 

one member a naturalized British subject, 84. 
native of Great Britain, 85. 

FLAG, 

British, American ship under, H, 79. 
protects person and property, 80-82. 
Hawaiian vessel under, 106. 

FOREIGN ADMINISTRATOR, 17. 

FOREIGN COUNTRIES, 
testimony taken in, 11. 

FOREIGN INSURERS, 6L 

FOREIGN SAILORS, 

under American flag, 70. 

FOREIGNERS, 

unnaturalized (except British subjects) allowed to recover, 74. 
simulated sale of ship to, 78. 
owners of cargo can recover, 80. 
allegiance by, 80, 82. 

FORFEITURE 

of vessel under Rev. Stat sect. 4171, 79. 

FORM 

of petition of sailor for loss of personal effects. See Appendix V» 
of power of attorney to collect draft. See Appendix VII. 

FOUR MILES OF THE SHORE, 103. 
0' 
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FRAUDULENT CLAIMS 
guarded against, 11, 47. 

PKEIGHTS, 

Tmeamed, gross, and prospectiTe,^exeliided, 48. 

examples of various kinds of, 47. 

gross excluded at Geneva, 48. 

'* unearned," meaning of, 48, 50. 

port charges, 48. 

measure of damage for loss of net, 48, 49. 

pro rata itinerU acta, 48, 49. 

question of damage for loss of, reargued, 49« 

cargo not on board, 50, 51. 

engaged for return-trip of steamer, 52. 

claim for advanced value owing to position of vessel, 55. 

deduction of wages from gross, 58. 

maxim " Freight is the mother of wages," Mr. Dana's argument, 59. 

computation of, 106. 

provisions allowed each adult, 106. 

See Appendix VL 
FRENCH, ASA, 

appointed judge, 124. 

sketch of, 125. 

FRENCH AND AMERICAN CLAIMS COMMISSION, 12. 

FUND, GENEVA AWABD, 

how $15,500,000 was paid, 113. See Appbitdix VIIL 

amount March 31, 1877, 113. 

amount subject to distribution under «ct 1882, 113. 

GAINS, PROSPECTIVE, 

excluded, 42, 50, 53-55. 

GENERAL AVERAGE, 

expenses of adjustment (bonded vessel) not recoverable, 31, 32. 

« GENERAL PIKE," THE, 38. 

GENEVA AWARD, 

debates in Congress on, 29. 

money, how paid, 113. See Appendix VlIL. 

GENEVA TRIBUNAL, 

original documents filed in Department of State, not presented to, 23. 
that claim was not presented to, does not withdraw it from jurisdiction of 

court, 27. 
proceedings throw light on meaning of acts of Congress, 29. 
excluded gross freights, 48. 

prospective earnings, 53. 

allowed six per cent interest, 112. 
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"GEORGIA," THE, 
captures by, 100. 

GOLD VALUE 

reduced to currency, 41. 
how ascertained. 107, 114. 

"GORDON," THE, 

captures by (known as the " Theodora "), 101. 

GOVERNMENT OE THE UNITED STATES, 
not entitled to recover for loss, 38. 

" GRATITUDE," THE, 33. 

GREAT BRITAIN, 

claim made upon, for depredations of cruisers, 22. 
denies liability, 23. 

courts of, furnish principles of law (sect, eleven, act 1874), 40. 
character of liability, 43. 
complains of exorbitant claims, 54. 

courts of, upon character of judgments of Court of Commissioners of Ala- 
bama Claims, 61-^8. 
subjects of, not allowed to recover, 74-76. 
naturalization within territory of East India Company, 80, 81. 

"GREENLAND," THE, 

claim by Secretary of Navy for loss of, while chartered to government, 
dismissed, 38. 

GROSS FREIGHTS, 

excluded by aot of 1874, 42. 
tribunal at Geneva did not admit, 48. 

HARLAN, JAMES, 

appointed judge, 124. 
sketch of, 125. 

" HARVEY BIRCH," THE, 

first claim lodged in Department of State, 22, 101. 

"HATTERAS," THE, 

government not entitled to recover for loss of, 38. 
private property lost by officer on board recoverable, 39. 

HAWAIIAN ELAG, 

vessel under, no recovery for effects lost on board, 106. 

HEAD-NOTE 

usually prepared by judge delivering opinion, 38. 

"HIGHLANDER," THE, 51. 

HIGH SEAS, 86-92. 

HOUSE JUDICIARY COMMITTEE, 
reports, 29, 89. 
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HUSBAND ANT) WIPE, 

testifying when wife claims z&ftme ioU, 107. 

ICE, 

ship stoYC by, 33, 35. 

INDEX 

to claimants, 105. 

INEERIOR COURT, 

under Constitution, Ls Court of Commissioners of Alabama Claims ? 4. 

INJURIES, 

national and priyate. Great Britain notified that United States would claim 

reparation for, 22. 
to person, damages not reco?erable, 31. 

INSURERS 

opinion of B. R. Curtis as to loss by perils of sea, 36, 37. 

indemnity received from, to be deducted in claim for loss, act 1874, 42. 

may recover what actually lost on war-risk business, 42, 88. 

if company, must exist under law of United States, 42. 

nature of damages in actions against, 45. 

their claims as allowed by court, 60, 61. 

printed list in petition showing war premiums received, &c., 61. 

petition not setting out that claim is for loss on all war-risk business, dis> 

missed, 61. 
foreign, right of, in English courts, to recover from insured money received 

on judgment of this court, 61-68. 
claimants before Congress, 88, 89. 
policies of, 107. 
war pi*emiums, 108. 
ship-owner his own, 109. 

INTEREST 

on value of ship in arriving at net freight, 49. 

two per cent additional, claimants of, 88. 

amount of interest at six per cent transmitted, separately from judgment, to 

Secretary of Stat«, 111. 
question discussed whether payable under act 1882, 118-120. 
two per cent additional, argument for, stated, 121. 

INTERPLEAD, 

court no power to require contending claimants to, 7. 

efTect of words " opposing party " in section seventeen, act 1874, 117. 

"IVEY, V. H.," THE (JOY?) 
captures by, 101, 102. 

"JABEZ SNOW," THE, 51. 
"JAMES MAURY," THE, 38. 
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"JEFF DAVIS," THE, 

excluded at Greueva for lack of evidenoe, 100. 
captures by, 101. 

JEFEERSON DAVIS, 

proclamation by, inyiting privateering, 98. 

JEWELL, HARVEY, 
appointed judge, 2. 
death of, 2. 

JOINDER OF ISSUE 

r 

by United States, how effected, 10. 

"JOY, V. H.," THE, 

excluded at Geneva for want of evidence, 100. 
captures by, 101, 102. 

JUDGES, 

five under act 1874, 2. 
death of, 2. 

whether may practise law, qucere, 3, 
'status of, 4, 5. 
three under act 1882, 8, 9. 
met and organized court, 9. 
quorum of, 9. 
sat as a court in banc, 10. 
five sat in important cases, 12. 
power to administer oaths and take depositions, 24 
usually prepared head-notes, 38. 
under act 1882^ sketches of, 124r-126. 

JUDGMENTS OF COURT OF 1874, 

finding of court a judgment, not simply an award, 4. 

final and without appeal, 7. 

court to report list of to Secretary of State, 113, 118. 

certified copy of list of, to be transmitted by Secretary of State to Secretary 

of Treasury, 7, 113, 119. 
Secretary of Treasury to pay, with interest at four per cent, 7, 115. 

under act 1882, 119. 
right to, bestowed by Congress, looked upon by English courts as an act of 
I grace, 62. 

to be entered in favor of counsel for fees, 122. 

JUDGMENTS UNDER ACT 1882. 
j court directed to enter, 21. 

! to be entered in two classes, 21. 

not so expressly directed in act 1874, 87. 

to be paid out of the Greneva Award fund, 112. 

in a certain contingency to be paid ratably, 118. 

court to transmit list o^ to Secretary of State, 118. 
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JUDGMENTS UNDER ACT ISS^^eomtiMmed, 

Secretary of State to fnin^Mit crrtiftid wtspj gf Ikk a4 to Seeietazy of 

Treasury, 119. 
whether payable with mterest, 118-120. 
not to be paid tiD. after salary of judgBa and offioera and ffTpenflWi of eonrt 

are paid, 12L 

JUDICIARY ACT 1789, 
sect fifteen, 116, 117. 

JUDICIARY COMMirrEB, 

Honae of RepreaentatLves, reporta o4 29> 89» llfi. 

JURISDICTION, 

remarits of oonit apon aobject o^ 6. 

"JUSTTNA," THE, 56. 

KENT, CHANCELLOR, 

definition of "the high aeaa,** 9L 

LAY 

share in oil and bone, 59. 

jadgment for owners includes catdi, 59. 
sailor claiming only for share o( dismiaacd, 60. 

LETTER OE MARQUE. ' 

difference between, and pnTsteer, 97. 

LIEN, 

attorney, instead o^ may hare aepaiafte jadgment entered for fees, 123. 

LIST 

of captures that may come within act 1882, 100-102. 

LIST OE CLAIMS 

prepared at Department of Stat^ 23. 

See Claims ; Dbpasiicer at Staxb ; Docuusis. 

"LOSS," "LOSSES," 

words naed in act 1874, where indenmity is referred to, 31. 
See Damage; Icb; Foxm Miles op Shobs. 

" LOUISIANA," THE, 34. 

MANSLAUGHTER 

on the high seas, statute 1790 proyiding for punishment o( 9L 

MARSHAL 

proTided for in act 1883, 8. 
in act 1874, 15. 

" MARTABAN," THE, 77-79. 

"MARY," THE, 34. 



1 



INDEX. 199. 

MASTER, 

list of pencmal effeota, 107. 

MEASURE 

of damages, 42. See Damages. 

MEMORIALS 

to Department of State for redress, 22. 

"MILO," THE, 38. 

MINOR, 

claim of, release to, executed by iatiier, 107* 

MIXED COMMISSION 

on American and British cMms, 3. 

MONEY, 

claim by ship-owner for advance, and risk of, disallowed, 56. 
allowance of, in case where sailor had lost, 107. 
appropriated to pay judgments, 119. 

MORTGAGE, 

of ships, effect of, 11, 78. 

"MUSIC," THE, 

excluded at Greneva for want of evidence, 100. 
captures by, 101, 102. 

"NASHVILLE," THE, 

earliest memorial to Department of State, 22. 
captures by, 101. 

NATURALIZATION, 

effect of, in India, on right to recover, 79, 80. 
one member of firm naturalized in Great Britain, 84. 
sailor bom in Ireland had declared intention, but not naturalized at time 
of loss, 85. 

NAVY, 

secretary cannot recover fbr United States ship destroyed, 38. 

officer of, can recover for private property lost on United States ship, 39. 

NET FREIGHTS. See Freights. 

NEUTRAL 

position of United States as, considered by court in fixing role of dam- 
ages, 43. 

"NILE," THE, 38. 

"NORA,'' THE, 55. 

OATH 

of anthoriaed attorney in verification of petition, 16. 
power of judges to administer, 24. 
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PEBILS OF THE SEA, 

opinion by B. B.. Curtis. 36, 37. 

PEBJURY, 

person swearing falsely shall be guilty of, 25. 
punishment for, 26. 

PERSON, 

injuries to, claim for, not allowed, 31. 

PERSONAL 

effects, 46, 47. 

amusing case of claim for, 33. 

list of, belonging to master of vessel, 107* 

PETITION, 

claimant proceeds by, 10. 

verification of, 16-19. 

assignee may file, 25. 

amendment to, 41. 

form of, for sailor's claim. See Appendix V. 

PIRACY, 

trial of officers .and crew of the " Savannah " for, 110. 

PORT 

of shipment taken as place for value of goods, 46. 

PORTER, WILLIAM A. 
appointed judge, 2. 

PRACTICE AND PROCEEDINGS, 
designated by act 1882, 20. 

See Aheitdmekt ; Depositions ; Petition. 

PRESIDING 

judge. President shall designate, 2. 
justice to be designated, 8, 87. 

PRISONERS 

not entitbd to recover for injuries resulting from confinement, 31. 

See Pass£NGE£3. 

PRIVATEERS, 

distinction between, and letter of marque, 97. 
proclamation of Jefferson Davis relating to, 98. 
act of Confederate Congress, 98. 
list of Confederate, 100-102. 

PRIZE, 

law of, in ordinary captures, not applicable, 48. 
vessels within signal distance, 102. 

PROCLAMATION 

of President extending duration of court, 9. 

of Jefferson Davis, inviting service as privateers, 98. 



202 INDEX. 

PROFITS, PROSPECTIVE, 

whaling, 32. 

definition of, 52. 

illustration of, 62-53. 

See Gadts. 

PROOF 

filed in one claim may be used in another, 104. 

PROVISIONS, 
value of, 44. 
for passengers, 106. 

PROTECTION 

of the United States in the premises, 42, 69. 

See Alleqiajtcs ; Gaeat B&itain ; Lotaltt. 

QUORUM 

of judges, 8,9. 

RANSOM 

bond, 31. 

RAYNER, KENNETH, 
appointed judge, 2. 

REBELLION, 

claimant must prove allegiance during the, 42. 

meaning of requirement of allegiance during, 68, 69. 

period of, 70. 

See Allbgiaitcs; Lotaitt. 

RECAPTURE, 

case of, 108. 

RECORD, 

printed, case presented in a, 10. 

See DsFABTMSBT o? State; Documsnts. 

REHEARING 

for further discovered evidence, 83. 
rule as to, 108. 

REINSURANCE, 

amount paid for, allowed insurer, 61. 

REPORT 

of derk, 14. 

House Judidary Committees, 29, 89, 116. 

REPORTER 

provided for, act 1882, 8. 

oral opinion of judges taken down by, 12. 

short-hand, provided for, act 1S74;» 14, 15. 
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RESPONDENT, 

United States deemed the^ in suit, 10> 13. 

"RETRIBUTION," THE, 
captures by, 101. 

REVENUE, MARINE, 

officers of, acting as experts as to value of ships, 11. 

REVISED LIST OF CLAIMS 
presented at Geneva, 23. 

" RICHMOND/* THE, 37. 

ROADSTEAD, 

vessel at anchor in, is on high seas, 92. 

RULES AND REGULATIONS, 

court authorized to make, 9, 10. 

See Appendix IV. 

RYERSON, MARTIN, 
appointed judge, 2. 
death of, 2. 

SAILORS, 

master cannot file claim for, unless specially authorized, 18. 
cases of, how defended by counsel for United States, 47. 
effects of, no arbitrary valuation fixed, 47. 
form of petition for claims by. See Appendix V. 

See Wages. 
SALES 

to arrive, damages based on, not allowed, 45. 

" ST. NICHOLAS," THE, 99. 
captures by, 101. 

" SALLIE," THE, 

excluded at Geneva for want of evidence, 100. 
captures by, 101. 

SALVAGE, 

judgment for claimant insured not given as salvage, 66. 

" SAVANNAH," THE, 
captures by, 101. 
sailed July 2, 1861, 110. 
trial of officers and crew for piracy, 110. 

SEAL, 

use of, by court, 4. 

SECESSION, 

vote for ordinance of, not necessarily prevents recovery, 70, 

SECRETARY 

of Legation, testimony taken by, 11, 26. 
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SECRETARY — continued, 

of Navy cannot recover for loss of United States yessel, 38. 

vessel chartered by his department^ 38« 
of State^ list of judgments and decisions to'be transmitted to^ 118. 
to transmit certified copy to Secretary of Treasury, 119. 
See Depabtment of State; Documents. 
of Treasury to pay judgments, 119. 

8EMMES, CAPTAIN, 

"Cruise of Alabama and Sumter," 78. 

" SHENANDOAH," THE, 
at Melbourne, 39. 
captures by, before Feb. 18, 1865, 101. 

SHIP, 

experts as to value of, 11, 108. 

stove in by ice, 35. 

value of, at time of loss, allowed, 44. 

under charters of various kinds, 47. 

value owing to position disallowed, 55. 

list of, destroyed, act 1882, 100-102. 

See CHAB.TE&; Damages. 

SHORE, 

within four miles of, 103. 

"SONORA," THE, 50. 

SOUTHERN CLAIMS COMMISSION, 3. 

"SPLENDID," THE, 32. 

STATE, 

sovereign not a trustee for its subject, 27-29. 
department of. See Defabtmekt op State. 

SUBROGATION, 

insurers claiming under right of, 88. 

SUIT, 

how begun, 10. 

interest of government in, how represented, 13. 

"SUMTER," THE, 
captures by, 101. 

SUPPLIES,' 

allowance for, 43. 

" TALLAHASSEE," THE (known also as the " Olustee "). 
captures by, 101. 

TECHNICAL 

niceties not approved, lOj 17. 
TESTIMONY. See Deposition; Document; Expeets; Husband and 

Wipe; Pkoop. 
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" TEXAN STAR,** THE. See " Maktaban," The. 

TITLE, CONFLICT OF. See CLAHtANTS. 

TREASURY. See Seceetabt op Teeasukt. 
draft in payment of judgment, 114. 
letter of attorney to collect draft. See Appendix VII. 

TRIBUNAL OF ARBITRATION. See Geneva. 

TRUE ALLEGIANCE. See Allegiance. 

TRUSTEE, 

United States not a, for private claimants, 27. 

Great Britain not, for distributing Chinese fund, 28, 29. 

UNDERWRITERS. See Insukbks. 

UNEARNED FRJEIGHTS. See Feeights. 

UNITED STATES 

to be deemed respondent in suit, 10, 13. 

not a trustee for private claimants, 27. 

counsel in behalf of. See Counsel. 

government of, no right to recover, 38. 

allegiance to. See Allegiance. 

protection of, in the premises. See Peotection. 

as a neutral, 43. 

UNNATURALIZED FOREIGNERS. See Aliens ; Forbignees ; Natueal- 
izATioN; Peotection. 

" V. H. IVEY (JOY ?) " THE, 
captures by, 101, 102. 

VACANCY IN OFFICE OF JUDGE, 
how filled, 4. 

VALUE, 

experts in behalf of government to testify to, 11. 

affidavits of, filed in Department of State, 22. 

at port of destination, claimed, 45. 

at port of shipment, allowed, 46. 

personal effects, no fixed standard, 47. 

in gold reduced to currency, 114. • 

examples of, personal effects, 107* 

of ship, examples of, 108. 

VERBAL 

changes in act 1882 from that of 1874, 87. 

VERIFICATION 

of petition, 16. 

by attorney, 18. 

by one claimant in behalf of others, 19. 
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VESSEL, 

what is, under Eevised Statutes, 102. 

bonded, 55. 

list of, belonging to CJonfederacy, 100-103. 

VOYAGE, 

intermediate, under charter, 51. 
whether a round, or not, 52. 
broken up, 57. 
whaling crew, how paid, 59. 



WAGES, 

court may allow, to officers and seamen, not exceeding one year, 42. 

suit for, in district court where owners were awarded freight^money, 49. 

general subject discussed, 57-60. 

''Freight, the mother of," Mr. Dana's argument oi^ 59. 

testimony as to. See Lat. . 

WAR RISKS, 

insurers may recover for loss on business, 42. 

premiums for, suits under act of 1874, 61. '•< 

court Tuay enter judgment for claims for payment of, 86. \ 

claimants of, before Congress, 88. J 

policies, copies of, 107. j 

testimony in claims for, 109. 
must have been bona fide paid, 109. 
risks must be of capture by Confederate crmsers, 109. 

WASHINGTON, TREATY OF, 
Papers relating to," 29. 
Negotiation, Execution," &c., by Caleb Cushing, 29. 

WELLS, HEZEKIAH G., 
appointed judge, 2. 
appointed presiding judge, 3. 

reappointed judge, and designated as '^ presiding justice," 124. 
sketch of, 124. 

WHALERS, 

destroyed by the *' Alabama" at island of Flores, 22. 

driven from fishing grounds, 32. 

cases of loss of, 32-38. 

saved to carry crews of other ships to port of safety, 38. 

owners of, awarded sum for catch, 59. 

brief, showing sales of, as showing actual value, 108. 

WIFE, 

as attorney of husband, may verify petition, 16. 
where petitioner, husband testifying, 107. 
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"WINGED BACER," THE, 

the cases of, settling rule of damages for loss of sHp, cargo, and freight, 
40, 43-49, 114. 

See Appendix VL 

"WINSLOW," THE, 
captures by, 102. 

WITNESSES, 

cross-examined by counsel of the United States, 11, 47. 
" claimants, parties, and," 25. 
party may testify in own behalf, 25. 

See Defosition; Husbanb asd Wife; Pebjxtet, 

YEAR'S EXTRA WAGES, 

when allowed, 58, 59. 

easily computed in whaling Toyages, 60. 

" YORK," THE, 

captures by, 102. 



Uniyerslty Prem : John Wilson and Son, Cambridge. 
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